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Dear Mr. Secretary General,

Re:  
BCE Inc., on behalf of CTVglobemedia Inc. and its licensed broadcasting subsidiaries, Broadcasting Notice of Consultation CRTC 2010-926 (Ottawa,  9 December 2010) Item 1.


Media Access Canada (MAC), on behalf of the Access 2020 Coalition, is pleased to submit the attached intervention in response to Item 2 in the proceeding noted above.  A copy of the intervention has been e-mailed to Mr. Bibic at BCE.


MAC requests the opportunity to appear before the Commission in Gatineau to address issues raised by the applicant in this proceeding, and requests sign language interpretation and CARTT.  We will contact you within the specified time frame if we require video conferencing.  If you have any questions, please do not hesitate to contact the undersigned.
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President
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Senior Vice-President, 
E-mail: mirko.bibic@bell.ca
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A bridge to the future:

How BCE’s purchase of CTV

can enable 

Canada’s broadcasting system

to become 100% accessible 

to all Canadians

by 2020

Intervention of Media Access Canada on behalf of the

Access 2020 Coalition

Regarding 

BCE Inc., on behalf of CTVglobemedia Inc. and its licensed broadcasting subsidiaries, Broadcasting Notice of Consultation CRTC 2010-926 (Ottawa, 9 December 2010), Item 1

11 January 2011

Canadian Human Rights Act 

(R.S., 1985, c. H-6)

Purpose

2. The purpose of this Act is to extend the laws in Canada to give effect, within the purview of matters coming within the legislative authority of Parliament, to the principle that all individuals should have an opportunity equal with other individuals to make for themselves the lives that they are able and wish to have and to have their needs accommodated, consistent with their duties and obligations as members of society, without being hindered in or prevented from doing so by discriminatory practices based on … disability ….
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Executive summary

1 Media Access Canada, MAC, is a not-for-profit organization with a mandate to increase the quantity and quality of accessible content in Canadian communications by organizing and participating in national and international standards development working groups, by making presentations to regulatory and Parliamentary bodies and by disseminating information about accessibility in the electronic media.

2 MAC is leading the Access 2020 Coalition, whose goal is a broadcast day that is completely accessible to all Canadians – including those who are blind, visually-impaired, deaf, deafened and hard of hearing – within the coming decade.  The Access 2020 Coalition includes:

· Alliance for Equality of Blind Canadians

· Bob Rumball Centre for the Deaf, Bob Rumball Associations for the Deaf, Bob Rumball Home for the Deaf, and Bob Rumball Camp for the Deaf

· Canadian Council of the Blind

· Canadian Hard of Hearing Association 

· Canadian Hearing Society

· Canadian National Institute for the Blind

· Canadian Association for Accessible Travel Training Tourism Services

· Professor Deborah Fells, B.A.Sc., M.H.Sc., PhD., P.Eng. at the Ted Rogers School of Information Technology Management, Ryerson University

· Inclusive Design Resource Centre of the Ontario College of Arts and Design

· Jake Knoppers, Chair, CAC ISO/IEC JTC1/SC36 Information Technology for Learning, Education, and Training (ITLET)

· Christine Karcza Consulting I can do this!

· Professor Charles Laszlo, CM, OBC, Ph.D., P.Eng. and Professor Emeritus of the University of British Columbia

· Mary Frances Laughton (former Director, Assistive Devices Industry Office, Industry Canada)  

· March of Dimes 

· Media Access Canada

· Neil Squire Foundation

· Keith Parsonage (former Managing Director, Ontario Centre of Excellence for Communications and Information Technology)

· Sir Arthur Pearson War Blinded

· Jim Sanders (C.M. Past President and Special Advisor, CNIB) 

· Katika Stark (past Chair, NBRS); President, Stark Communications, and

· Starling Access Services.

3 Our intervention begins by setting out the broad parameters of Canadian and international human rights legislation.  This legislation establishes that the CRTC bears a duty to ensure that its decisions accord with the laws that prohibit discrimination towards people with disabilities.

4 We then present evidence establishing that Canada’s communications system remains by and large inaccessible to persons with disabilities.  

5 We review BCE’s application to acquire CTV at a cost of approximately $3 billion, and note that the application does not address accessibility, and that none of its tangible benefits are directed to deaf, deafened, hard of hearing, blind or low-vision Canadians.  

6 We respectfully submit that because the Commission lacks evidence from the applicant about the impact of BCE’s purchase of CTV on Canadians with disabilities and because the Access 2020 Coalition has presented evidence establishing that people with disabilities lack access to Canada’s communications system, including its television system, the CRTC cannot approve the application without doing an injustice to the deaf, deafened, hard of hearing, blind or low-vision population.

7 Based on the CRTC’s tangible benefits policy, the Access 2020 Coalition’s position is that the benefit of this transaction should affect the entire broadcasting system – not just BCE’s own services.

8 Given BCE’s stated commitment to accessibility provided in the context of the CRTC’s 2008 accessibility proceeding, we are left to wonder why its application 

· does not refer to the needs and interests of hearing- and visually-impaired Canadians, 

· does not explain whether the programming services it wants to acquire meet current accessibility requirements, 

· does not make any commitments about its plans for the exhibition of and expenditure on accessible content, and 

· has offered no tangible benefits with respect to improving the level and quality of captioned and described programming content in Canada’s broadcasting system.

9 The Access 2020 Coalition respectfully submits that the CRTC cannot approve BCE’s application unless it is changed to ensure that the interests of hundreds of thousands of Canadians who are deaf, deafened, hard of hearing, blind or low-vision are addressed.

10 We respectfully submit that a company of BCE’s stature must play a leadership role in accessible programming – especially if it seeks to demonstrate its commitment to Canada’s broadcasting system and Parliament’s broadcasting policy.

11 We have three recommendations that would make approval of BCE’s application acceptable, and that would strengthen the accessibility of Canada’s communications system for Canadians:

Recommendation 1:  Endorse the Access 2020 Coalition’s proposal for an Accessibility Initiative to enable Canada’s communications system to become fully accessible by the year 2020, by directing 1% of the value of this and other transactions until 2016 to a trust fund whose annual investment income would fund 

· Working groups to develop, test and write standards for a harmonized multi-platform approach to accessibility for regulated, exempted and forborne communications services, in conjunction with regularly updated best practices guides 

· technical and engineering research 

· export market research, 

· clearing house/archive of accessible content

· independent, third-party monitoring of the quantity and quality of accessible content (irrespective of distribution platform)

· education and 

· annual reports on the quantity and quality of accessible programming content in Canada.

Recommendation 2:  Initiate a proceeding to amend the current definition of Canadian programs to include criteria related to accessibility.

Recommendation 3:  Recommend to the Minister of Heritage that he direct the Canadian Media Fund to ensure that the television programs it funds are fully accessible.

12 The recommendations above do not address specific exhibition and expenditure levels for accessibility for CTV's individual programming services.  This is because we have assumed that if the CRTC grants BCE’s application and amends the CTV licences to reflect BCE’s control, the CRTC will still address this issue in the context of the group renewal proceeding.  

13 We have requested the opportunity to appear before the Commission at its Gatineau public hearing, to address BCE’s response to this intervention, to set out our concerns in greater detail, and to respond to the CRTC’s questions.

I Access 2020:  100% accessibility by 2020

A What is the Access 2020 Coalition?

14 Media Access Canada (MAC) is a not-for-profit organization with a mandate to advocate for improved quantity and quality of accessible content in Canadian broadcasting and telecommunications.  MAC’s work includes the development of accessibility standards, 
 participation in national and international standards development committees and working groups,
 presentations to regulatory and Parliamentary bodies,
 supporting the disability organizations in their similar regulatory and Parliamentary work, and the dissemination of information about accessibility in electronic media.
   

15 Over the last year MAC has led the Access 2020 Coalition whose goal is to achieve the complete accessibility of Canada’s communications system for Canadians with disabilities within the next decade.  

16 The Access 2020 Coalition involves a number of the organizations and individuals in Canada who are advocating for or producing accessible programming.  In this intervention we are joined by

Alliance for Equality of Blind Canadians

Bob Rumball Centre for the Deaf, Bob Rumball Associations for the Deaf, Bob Rumball Home for the Deaf, and Bob Rumball Camp for the Deaf

Canadian Council of the Blind

Canadian Hard of Hearing Association 

Canadian Hearing Society

Canadian National Institute for the Blind

Canadian Association for Accessible Travel Training Tourism Services

Professor Deborah Fells, B.A.Sc., M.H.Sc., PhD., P.Eng. at the Ted Rogers School of Information Technology Management, Ryerson University

Inclusive Design Resource Centre of the Ontario College of Arts and Design

Jake Knoppers, Chair, CAC ISO/IEC JTC1/SC36 Information Technology for Learning, Education, and Training (ITLET)

Christine Karcza Consulting I can do this!
Professor Charles Laszlo, CM, OBC, Ph.D., P.Eng. and Professor Emeritus of the University of British Columbia

Mary Frances Laughton (former Director, Assistive Devices Industry Office, Industry Canada)  

March of Dimes 

Media Access Canada

Neil Squire Foundation

Keith Parsonage (former Managing Director, Ontario Centre of Excellence for Communications and Information Technology)

Sir Arthur Pearson War Blinded

Jim Sanders (C.M. Past President and Special Advisor, CNIB), and

Katika Stark (past Chair, NBRS); President, Stark Communications

Starling Access Services.

B Why was the Coalition formed?

17 The Access 2020 Coalition formed because although Canada’s television broadcasting system is now 59 years old, it is almost entirely inaccessible to blind or sight-impaired Canadians, and is often inaccessible to deaf, deafened and hard of hearing Canadians.  The inaccessibility of television programming excludes people with disabilities from full participation in Canadian society, including political debate and engagement.

18 The Coalition’s members wish to acknowledge the work of the Commission and its staff in developing policies regarding the accessibility of Canadian broadcasting. The CRTC has take important steps to make captioning
 more widely available, to introduce described video and audio descriptions and it has licensed specialized reading services such as VoicePrint and La Magnétothèque.
  

19 But more is needed. 

20 What Canadians with disabilities require, as the Canadian National Institute of the Blind told the Commission in 2008, is completely accessible programming.  It recommended, for example, that “as soon as possible we have 100 per cent described video available on prime time television”.

21 The fact is that television programming in Canada is largely inaccessible because broadcasters do not provide captioning of the quality necessary to make programs accessible, do not provide sufficient levels of described video and because programming that is streamed through the internet to other devices is usually neither described nor captioned.  A forthcoming study of accessibility in Canadian broadcasting, which examined internet broadcasts of Canadian television broadcasters, found that none of the accessible programming made it to the internet with the accessibility intact.

22 Currently, over-the-air TV stations are currently required to use described video in only 3% of the 126 hours they air each week.  And while over-the-air TV stations must caption all of their programs, improper captioning (errors in captions, garbled transmission of captions and failure to obtain captioned programs) renders many programs almost completely inaccessible to the deaf, deafened and hard of hearing.  The CRTC’s decision to forbear from regulating the internet means that no requirements exist at all for television content being made available through computer screens or mobile telephones.

23 The result is that 58 years after television first launched in Canada, the majority of television content remains inaccessible to deaf, deafened, hard of hearing, blind or low-vision people, across Canada, in every region, and of every age group.  Even if all over-the-air captioned television programs were free from error (and they are not), the levels of described programs now being provided mean that barely half of Canada’s conventional television system is fully accessible to deaf, deafened, hard of hearing, blind and low-vision people.
 When discretionary television services delivered by satellite are taken into account, well over than half of the entire television broadcasting system is inaccessible.  Moreover, very little – if any – of the television programming that broadcasters stream online is accessible:  for example, in 2008 CTV acknowledged that “…we do not provide closed captioning or described video on web based video content.”

24 Given that the internet and that broadcasters’ websites is simply another way to distribute their content, we respectfully submit that the inability of deaf, deafened, hard of hearing, blind or sight-impaired people to access Canada’s broadcasting system whether through cable, satellite, internet or over-the-air, constitutes a major disadvantage because it excludes these people from the benefits of that system.  In 1995, for example, the CRTC noted that “[t]elevision has become an essential tool in the robust debate and free exchange of ideas that nourish a democratic society. Canadian communications media have accepted a role based on the marketplace of ideas.”
  

25 While most Canadians can rely on television and the internet for much of their daily new and information – deaf, deafened and hard of hearing Canadians cannot:  decades after the tools to make television programming accessible were first developed, deaf, deafened, hard of hearing, blind or low-vision Canadians are still excluded from the electronic marketplace of ideas and from the opportunity to benefit from the communications system that – to use phrasing from the 1968 Broadcasting Act – should inform, enlighten and entertain everyone in this country, including people with disabilities.

C Canadians with disabilities seek a fully accessible communications system – by 2020

26 Having launched in 1952
 Canadian television almost qualifies as a senior citizen.  Despite decades of promises from long-established private and public broadcasters to provide all Canadians with service, people who are deaf, deafened and hard of hearing and people who are blind or have difficulty seeing, are still waiting for those promises to be kept.  Even with years of encouragement, expectations and specific directions from the CRTC to find solutions, broadcasters have been unable to make the communications system accessible for all.

27 We have concluded that without the involvement of and leadership by the accessibility community in a way that empowers them, Canada’s communications system will never become fully accessible.  We respectfully submit that the time has come to establish concrete goals and to fund mechanisms to enable achieve that goal.  Having experienced first hand the results when the regulatory authority and broadcasters take action, it is time to enable the accessibility community to achieve this objective.  We note that in the early 1980s, following the development of captioning technology, broadcasters in Canada were unable to develop a business model for captioned programming.  Canada’s accessibility community, through the Canadian Captioning Development Agency, developed the closed-captioning sponsorship model, which successfully helped broadcasters generate revenues from accessible programming.

28 Access 2020 Coalition’s goal is the 100% accessibility of Canadian television programming for deaf, deafened, hard of hearing, blind or low-vision people within the next ten years, regardless of the delivery platform through which these programs are received.  

29 Why 2020?  We have chosen this year because it provides the accessibility community, broadcasters, communications industry stakeholders and the CRTC with a clear, defined window in which to act, by setting targets, developing and testing standards for broadcasters, for telecommunications companies and for manufacturers of communications equipment.  Indeed, 2015 would actually be idea, because this is when Toronto will host the Pan Am games.  Or 2017:  Canada’s 150th birthday.  These events are important, and it is unfortunate that the television coverage surrounding these events will still likely not be fully accessible.  The Access 2020 Coalition therefore asks that you, the CRTC, allow us to begin now to work within a clearly defined time frame, to achieve complete accessibility.

30 To achieve complete accessibility we seek the CRTC’s support for initiatives undertaken, led and monitored by the accessibility community.  Having had decades of experience in accessibility initiatives directed by people who are unfamiliar with accessibility issues, the members of the Access 2020 Coalition believe a more effective and efficient approach to accessibility is to allow the accessibility itself to take up the reins.  Our Accessibility Initiative proposal will enable the television broadcasting system to become fully accessible to all Canadians, by ensuring that all television programs are properly described and captioned, regardless of the platform through which they are delivered, through a series of specific steps.  These steps include 

· the development of accessibility standards based on professional engineering and technical expertise, 

· the testing of these standards with focus groups drawn from the accessibility community, 

· research and development to ensure the accessibility of digital communications devices,

· systematic third-party monitoring of progress in achieving proper description and proper captioning, 

· ongoing consultation with the accessibility community, and

· regular reports to Canadians, including Canadians with disabilities, Parliament, broadcasters and the CRTC.

31 We neither suggest nor expect that our goal be achieved overnight.  Immediate accessibility would require extremely stringent measures and enormous financial resources that few companies have.  That said – considering that television has existed in Canada since the early 1950s, that captioning and described video technologies have existed since the 1970s and that communications companies such as BCE, Quebecor and Rogers have earned and continue to earn billions of dollars in annual profits – Canadians with disabilities consider it reasonable for their broadcasting system to become accessible at least within the next decade.  The alternative, of hoping without concrete steps that change will occur within the next several decades, would require people with disabilities to wait more than 50 years (from 1970 to 2020) for Canada’s broadcasting system to become accessible.  

32 Canadians with disabilities should not have to and will not wait half a century to enjoy the informative, enlightening and entertaining programming that is already available to everyone else.  Moreover, Canadians with disabilities should be able to expect that when major ownership transactions occur that purport to benefit the entire broadcasting system, they will not be excluded from those benefits.

33 Our intervention begins in Part II by describing the dimensions of the accessibility issue in terms of demography and law.  In Part III we review the state of accessibility in Canadian broadcasting.  Part IV summarizes BCE’s approach to accessibility in this transaction, while Part V sets out a proposal by which this transaction can help to achieve complete accessibility in Canadian broadcasting over the next ten years.  Part VI summarizes our recommendations.

II Accessibility touches every Canadian

A Dimensions of accessibility

34 If Canadians do not have someone in their immediate or extended family with a disability, chances are that they meet people with disabilities every day.  Deaf, deafened, hard of hearing, blind, and low-vision or mobility-limited people live and work in every part of Canada, from the smallest hamlet to the largest metropolitan centre.  People with disabilities are part of our families, they are among our friends, or they live in our communities.

35 Canadian society’s decision to ensure the inclusion of people with disabilities in contemporary life through protection under Canada’s Charter of Rights and Freedoms means that many of us are familiar with accommodations made to make inclusion a reality.  Almost everyone has probably used a wheelchair ramp at one time whether in a wheelchair or not – but how many of those who text a message today know that when they casually use the letter “u” to mean “you”, they are following in the path of people who first used the TTY or what is now called the Telephone Device for the Deaf (TTD)?  Hundreds of thousands of people have disabilities in Canada, and their lives affect us all.

36 Results from the 2006 Census established that 4.4 million Canadians
 – 17% of the population at the time – had physical or cognitive disabilities.  In its 2008 accessibility proceeding with respect to telecommunications and broadcasting, the CRTC pointed out that demand for accessible content will increase over the next decade and a half:

[a]n estimated 4.4 million Canadians—one out of every seven in the population—reported having a disability in 2006.   In 2006, 43.4 percent of persons over 65 reported having a disability, and more than half (56.3 percent) of persons over 75 reported having a disability.   The rate of disability among the Canadian population is expected to increase dramatically over the next 10 to 15 years. Projections indicate that by 2026, seniors will comprise the largest population group with disabilities, at just over three million people.

37 Accessibility issues are not restricted to the deaf, deafened, hard of hearing, blind or low-vision.  Persons with severe mobility impairments are also affected by poorly designed broadcasting technology.  For example, to obtain descriptions of movies and programs on some set-top boxes
 on Channel 199, using the Relax Box (an environmental control system for persons with severe mobility impairments) requires emulation of channel-up or -down commands.  If a user is on channel 3, 196 switch activations will be required to get to channel 199 – and returning to the original channel 3 would require the same effort.  As well, when the on/off command from the Shaw Box is programmed into the Relax Box, it almost immediately becomes deprogrammed.  Finally, a combination of buttons is typically needed to perform certain functions – but a limitation within the Relax Box further restricts the number of different functions per device.  While these issues appear to be problems that technology could solve relatively quickly and easily, little incentive appears to exist for set-top manufacturers to address these issues, or to provide required technical information and technical support to assistive technology developers.

38 Insofar as hearing and visual disabilities are concerned, Statistics Canada has estimated that in 2006 1.3 million adult Canadians had hearing limitations, while 816.2 thousand had seeing disabilities.
 These numbers underestimate the number of deaf, deafened, hard of hearing, blind or low-vision people, however, because they exclude children under the age of 15.  

39 As the Commission itself pointed out in its 2008 accessibility proceeding with respect to telecommunications and broadcasting, demand for accessible content will increase over the next decade and a half:

[a]n estimated 4.4 million Canadians—one out of every seven in the population—reported having a disability in 2006.   In 2006, 43.4 percent of persons over 65 reported having a disability, and more than half (56.3 percent) of persons over 75 reported having a disability.   The rate of disability among the Canadian population is expected to increase dramatically over the next 10 to 15 years. Projections indicate that by 2026, seniors will comprise the largest population group with disabilities, at just over three million people.

40 The numbers of people seeking a fully accessible communications system will increase not only because sight and hearing can be lost through accidents or illness,
 but also because Canada’s population is aging (see Appendix 1).  Where people over the age of 65 currently make up 14% of Canada’s population, by 2021 they will comprise 19% of the population, and 24% of the population by 2031.

41 What does an aging population mean for the numbers of deaf, deafened, hard of hearing, blind or low-vision that our broadcasting system will have to serve?  Medical professionals already know that in the case of vision, age-related macular degeneration “is the leading cause of blindness in North America”
 and could affect up to 30% of people over the age of 75.
  Loss of hearing occurs for more than 30% of Canadians over the age of 65.
  Based on Statistics Canada’s low-growth population projections, the numbers of older Canadians with hearing or vision losses will grow by several hundred thousand (670,000 and 206,000, respectively).   

A table follows this paragraph presenting statistics and estimates on the numbers of Canadians with vision or hearing losses associated with age.

The title of the table is:  “Types of age-related loss”

Summarizing the research set out previously on loss of hearing and loss of sight, the table states that over the age of 65, 31% of Canadians are likely to lose their hearing.  In 2010, this implies that 1,494,100 Canadians (who are over 65 years of age) will have hearing loss.

The table then states that over the age of 75, 29% of Canadians are likely to suffer age –related macular degeneration and therefore are likely to lose sight.  In 2010, this implies that 651,400 Canadians (who are over 75 years of age) will have loss of sight.

Statistics Canada has projected the numbers of people over 65 and 75 years of age in 2021 and 2031.

In 2021, 2,164,100 people are expected to have hearing loss; 857,900 people are expected to have loss of vision.

In 2031, 2,875,500 people are expected to have hearing loss; 1,276,500 people are expected to have loss of vision.

	Canadians with vision or hearing loss (thousands)

	Type of age-related loss
	2010
	2021
	2031
	% change

2010-2021
	% change 2010-2031

	Hearing loss – 31% over 65 years
	1,494.1
	2,164.1
	2,875.5
	45%
	92%

	AMD – 29% over 75 years
	651.4
	857.9
	1,276,5
	32%
	96%


42 We set out these statistics to provide context to the dimensions of the challenge facing our broadcasting system.  If the present approach remains unchanged, should Canadians who grow older be forced to accept the loss of television services due to age-related disabilities?  Should Canadians simply accept that by 2021, more than two million of their family members, friends or neighbours may lose their ability to understand television programs, simply because they have grown deaf and captioning quality remains poor?  Should more than eight hundred thousand of our families, our friends and our neighbours lose their ability to follow most TV programs, because they have lost their sight and so few programs are described?  

43 Currently the CRTC is concerned with the digital transition from analog, because it may eliminate access to the television broadcasting system in areas outside the mandated centres.  What will happen when Canadians lose their hearing, or their vision?  If it is not acceptable for Canadians to lose the telecommunications service they now enjoy due to the analog-to-digital transition, it is equally unacceptable for Canadians who become deaf, deafened, hard of hearing, blind or low-vision to lose their access to the broadcasting system.

44 The Access 2020 Coalition believes that Canada’s Constitution and emerging human rights law clearly establish that the answer to these questions is an emphatic ‘no’:  Canadian law requires tribunals such as the CRTC to consider the issues of disability and equality when it makes its decisions.

B Accessibility is not a choice, but a fundamental human right

45 Some elements of the human condition exist by choice, and others do not.  Examples of choice-related elements are the clothes we wear (or not!) when we are alone; the people we like to meet; or the things we do when our time is our own.  Examples of elements that are not related to choice include our abilities.  For the last several decades, most advanced societies have consciously chosen to reduce barriers based on abilities.

46 Unfortunately, many barriers to those who have disabilities remain in Canada.  As Statistics Canada commented in late 2009, “every day, people with disabilities encounter barriers to their daily activities that are not caused by their impairments, but by an environment that does not take account of their impairment” .  What is unusual about barriers in Canada in 2011 is that these barriers can be more than an inconvenience – they can be an illegal breach of the rights of people with disabilities.

1 Human rights in Canada

47 The Canadian Charter of Rights and Freedoms clearly established the rights of Canadians with disabilities, for matters within the authority of Parliament (including broadcasting):

15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

….

32.  (1)  This Charter applies
 (a)  to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all matters relating to the Yukon Territory and Northwest Territories ….

48 We also note that section 5 of the Canadian Human Rights Act
 further clarifies that it is a 

… discriminatory practice in the provision of … services… customarily available to the general public

(a) 
to deny, or to deny access to any such … service… to any individual, or

(b) 
to differentiate adversely in relation to any individual,

on a prohibited ground of discrimination.

49 Deaf, deafened, hard of hearing, blind or low-vision Canadians have been denied access to the television services available to the general public for decades.  The result is that these Canadians have been excluded from accessing television coverage of political debates, news and most popular culture.  As the Supreme Court of Canada explained in the 1997 case of Eldridge,
[i]t is an unfortunate truth that the history of disabled persons in Canada is largely one of exclusion and marginalization.  Persons with disabilities have too often been … denied access to opportunities for social interaction ….  This historical disadvantage has to a great extent been shaped and perpetuated by the notion that disability is an abnormality or flaw.  As a result, disabled persons have not generally been afforded the “equal concern, respect and consideration” that s. 15(1) of the Charter demands.  Instead, they have been subjected to paternalistic attitudes of pity and charity, and their entrance into the social mainstream has been conditional upon their emulation of able-bodied norms….  One consequence of these attitudes is the persistent social and economic disadvantage faced by the disabled.  Statistics indicate that persons with disabilities, in comparison to non-disabled persons, have less education, are more likely to be outside the labour force, face much higher unemployment rates, and are concentrated at the lower end of the pay scale when employed…

Deaf persons have not escaped this general predicament.  Although many of them resist the notion that deafness is an impairment and identify themselves as members of a distinct community with its own language and culture, this does not justify their compelled exclusion from the opportunities and services designed for and otherwise available to the hearing population.  For many hearing persons, the dominant perception of deafness is one of silence.  This perception has perpetuated ignorance of the needs of deaf persons and has resulted in a society that is for the most part organized as though everyone can hear….  Not surprisingly, therefore, the disadvantage experienced by deaf persons derives largely from barriers to communication with the hearing population.

50 It is not surprising, therefore, that the Supreme Court of Canada has clarified that the purpose of section 15(1) 

… is not only to prevent discrimination by the attribution of stereotypical characteristics to individuals, but also to ameliorate the position of groups within Canadian society who have suffered disadvantage by exclusion from mainstream society as has been the case with disabled persons.

51 The Supreme Court has also concluded that discrimination can occur when groups are excluded from opportunities available to other groups:

… discrimination may be described as a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages on such individual or group not imposed upon others, or which withholds or limits access to opportunities, benefits, and advantages available to other members of society.

52 In the specific case of people with disabilities, the Supreme Court has acknowledged that the failure to make reasonable accommodations for disabled persons excludes them from mainstream society:

[t]he principal object of certain of the prohibited grounds is the elimination of discrimination by the attribution of untrue characteristics based on stereotypical attitudes relating to immutable conditions such as race or sex.  In the case of disability, this is one of the objectives.  The other equally important objective seeks to take into account the true characteristics of this group which act as headwinds to the enjoyment of society’s benefits and to accommodate them.  Exclusion from the mainstream of society results from the construction of a society based solely on “mainstream” attributes to which disabled persons will never be able to gain access.  Whether it is the impossibility of success at a written test for a blind person, or the need for ramp access to a library, the discrimination does not lie in the attribution of untrue characteristics to the disabled individual.  The blind person cannot see and the person in a wheelchair needs a ramp.  Rather, it is the failure to make reasonable accommodation, to fine-tune society so that its structures and assumptions do not result in the relegation and banishment of disabled persons from participation, which results in discrimination against them.  The discrimination inquiry which uses “the attribution of stereotypical characteristics” reasoning as commonly understood is simply inappropriate here.  It may be seen rather as a case of reverse stereotyping which, by not allowing for the condition of a disabled individual, ignores his or her disability and forces the individual to sink or swim within the mainstream environment.  It is recognition of the actual characteristics, and reasonable accommodation of these characteristics which is the central purpose of s. 15(1) in relation to disability.

53 The Supreme Court has also held that the Charter “applies to private entities in so far as they act in furtherance of a specific government … policy”: 
 

[j]ust as governments are not permitted to escape Charter scrutiny by entering into commercial contracts or other “private” arrangements, they should not be allowed to evade their constitutional responsibilities by delegating the implementation of their policies and programs to private entities.

54 It is therefore clear that federal laws that grant discretion to delegated decision-makers such as the CRTC
 whose mandate includes the supervision of private broadcasters and telecommunications companies, must be consistent with the Charter.
  Allowing people with disabilities to be excluded from Canada’s broadcasting system on the ground that section 3(1)(p) of Parliament’s broadcasting policy for Canada implies that accessibility must wait until all other financial needs are met,
 is unacceptable.  

55 In addition, while it is reasonable for the CRTC to consider how its decisions and policies will affect broadcasters, it is equally important to remember that the holding of a broadcasting licence is a privilege, rather than a right,
 and that the Commission’s decision must first and foremost “take into account the public interest”.
  In exercising its discretion, therefore, we respectfully submit that the Commission must consider relevant factors such as the unacceptably slow pace of accessibility in broadcasting, and must act in good faith and in accordance with the law
 including overarching constitutional commitments to the human rights of Canadians with disabilities. 

56 We urge the Commission to consider the implications of the November 2010 Federal Court of Appeal case of Jodhan v. Canada (Attorney General), which addressed the inaccessibility of the federal government’s internet sites. 
  We have provided several extracts of this case below.  These extracts and the sections that are highlighted establish the similarities between the issues raised in that case about a federally regulated communications system (including broadcasting, the internet and telecommunications) in which deaf, deafened, hard of hearing, blind or low-vision Canadians are required to rely on their families, their friends or their neighbours for assistance in understanding the electronically based communications media around them:

…

Effect on applicant

[43]           The applicant’s Affidavit explains the negative effects that impeded access to government services online produces in her life. In particular, the applicant must rely upon sighted assistance to complete tasks that she would otherwise be able to complete independently and on her own time, and it means that she must rely on government employees to provide accurate and timely alternative formats. …

…

[151]      … I am satisfied that the applicant and other visually impaired individuals were treated differently as a result of their physical disability, namely, visual impairment.  …

Second part of the test: Does the distinction create a disadvantage

…

 [157]      … the applicant and other visually impaired individuals do not receive the benefit of the government’s online services and information equally with non-visually impaired Canadians, and … they encounter significant difficulties in being otherwise accommodated with the same information…

[158]       This is an adverse effect caused by differential treatment of the visually impaired, a physical disability enumerated under subsection 15(1) of the Charter. This failure perpetuates a disadvantage which undermines the dignity of the visually impaired. This differentiation perpetuates the stereotyping and prejudice that blind persons cannot access and benefit from online government information and services which sighted persons can. Of course, the evidence demonstrates that there is long-established computer technology which allows the visually impaired to access computer programs and services, provided the websites are designed according to nine year old accessibility standards.

Two elements of reasonable accommodation

[159]      There are two elements of the idea of a “reasonable accommodation.” The first element is the demand that section 15 makes for “positive steps to ensure that disadvantaged groups benefit equally from services offered to the general public” …. The second element of the term “reasonable accommodation” is associated with the need to limit the respondent’s obligation to accommodate to only those accommodations that are “reasonable”. “Reasonable” in this context has been interpreted to mean to the point of “undue hardship”. …

…

[163]      In Via Rail, the Court rejected that alternatives offered by the respondent, including thinner wheelchairs on board, having employees assist disabled passengers, and offering disabled passengers alternatives to rail, including taxi service (see paras. 175-6). The Court concluded at para. 162 that the only accommodation that ensured substantively equal treatment was a design that would allow for access by personal wheelchairs:

¶162. …This is the goal of the duty to accommodate: to render those services and facilities to which the public has access equally accessible to people with and without physical limitations.
….

[164]      In the case at bar, the visually impaired similarly seek independent access to online services and dignity without physical limitations. They want equal access as sighted persons. Applying the Supreme Court of Canada jurisprudence, as this Court is obligated to do, the applicant, and the visually impaired, have this right. 

.…

[bold font added]

57 If deaf, deafened, hard of hearing, blind or low-vision Canadians are unable to access television programming in Canada because the content is poorly captioned, not described or poorly described, they cannot participate fully in our democratic society or in the competitive marketplace of ideas.  Given the availability since the 1970s of technologies to make television programming accessible, we respectfully submit that continued inaccessibility of television programming in this country is a form of unconstitutional discrimination against people with disabilities. 

58 We submit that the CRTC’s decisions must comply with the Charter’s requirements
.  This is especially true in cases where the Commission’s decisions have the potential to affect the entire broadcasting system now and in the future.  The CRTC must consider the interests of the entire Canadian public, including deaf, deafened, hard of hearing, blind or sight-impaired people, as it considers the BCE-CTV transaction.  It must view BCE’s approach to accessibility as a factor that is directly relevant to its determinations as to the nature and size of tangible benefits that this transaction should bring to Canada’s broadcasting system.  
2 United Nations’ Convention on the Rights of People with Disabilities
59 Even if Canada’s Constitution did not protect people with disabilities – which it clearly does – international law now also expressly protects the rights of deaf, deafened, hard of hearing, blind or low-vision people.  In December 2006 the United Nations adopted the “first comprehensive human rights treaty of the 21st century”, the Convention on the Rights of People with Disabilities, with the “highest number of signatories in history to a UN Convention on its opening day.” 
 Canada ratified the treaty on March 11, 2010, 
 and it entered into force on April 10, 2010.
 

60 The Convention 
... marks a "paradigm shift" in attitudes and approaches to persons with disabilities. It takes to a new height the movement from viewing persons with disabilities as "objects" of charity, medical treatment and social protection towards viewing persons with disabilities as "subjects" with rights, who are capable of claiming those rights and making decisions for their lives based on their free and informed consent as well as being active members of society.

The specific provisions of the Convention that we believe are more germane to our intervention are provided in Appendix 2, along with the news release issued by the government of Canada upon its ratification of the Convention.  

61 We note that in adopting the Convention, Canada recognizes 

“… the importance for persons with disabilities of their individual autonomy and independence, including the freedom to make their own choices,” (Subsection (n) of the Preamble),
that “… persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly concerning them” (Subsection (o) of the Preamble)

and that 

“… the importance of accessibility to the physical, social, economic and cultural environment, to health and education and to information and communication, in enabling persons with disabilities to fully enjoy all human rights and fundamental freedoms,” (Subsection (v) of the Preamble)

62 Under Article 31.1 of the Vienna Convention on the Law of Treaties,
 Canada agrees to interpret the Convention “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.
  We also note that in the seminal case of Baker v. Canada (Minister of Citizenship and Immigration),
 the Supreme Court of Canada established the importance of international human rights laws, such as the Convention on Persons with Disabilities, in informing the context of Canadian law:

69
Another indicator of the importance of considering the interests of children when making a compassionate and humanitarian decision is the ratification by Canada of the Convention on the Rights of the Child, and the recognition of the importance of children’s rights and the best interests of children in other international instruments ratified by Canada.  International treaties and conventions are not part of Canadian law unless they have been implemented by statute: …  I agree with the respondent and the Court of Appeal that the Convention has not been implemented by Parliament.  Its provisions therefore have no direct application within Canadian law.

 70
Nevertheless, the values reflected in international human rights law may help inform the contextual approach to statutory interpretation and judicial review.  As stated in R. Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994), at p. 330:

 [T]he legislature is presumed to respect the values and principles enshrined in international law, both customary and conventional.  These constitute a part of the legal context in which legislation is enacted and read.  In so far as possible, therefore, interpretations that reflect these values and principles are preferred. 

 The important role of international human rights law as an aid in interpreting domestic law has also been emphasized in other common law countries….  It is also a critical influence on the interpretation of the scope of the rights included in the Charter: Slaight Communications, supra; R. v. Keegstra, 1990 CanLII 24 (S.C.C.), [1990] 3 S.C.R. 697. 

(bold font added)

63 We call upon the CRTC to recognize the importance of addressing the rights of deaf, deafened, hard of hearing, blind or low-vision people in Canada as it considers BCE’s application and its tangible-benefits proposal.

III Accessibility in Canadian Communications

64 In this section we summarize the current law concerning accessibility, as well as the information available about progress towards 100% accessibility.

D The law

65 In broadcasting and telecommunications alike, accessibility refers to the ability of persons with physical disabilities to use the services of broadcasters and telecommunications providers.  Parliament has addressed accessibility in its statutes for communications – most clearly in its broadcasting and telecommunications laws.  

66 Under the 1991 Broadcasting Act, Parliament’s broadcasting policy for the country states that Canada’s broadcasting system should 

· “safeguard, enrich and strengthen the cultural, political, social and economic fabric of Canada” (3(1)(d)(i))

· “through its programming … serve the needs and interests … of Canadian men, women and children, including equal rights …” (3(1)(d)(iii))

· “be readily adaptable to scientific and technological change” (3(1)(d)(iv))

· “provide a reasonable opportunity for the public to be exposed to the expression of differing views on matters of public concern …” (3(1)(i)(iv))

67 Parliament’s broadcasting policy for the country also states that the “programming originated by broadcasting undertakings should be of high standard” (3(1)(g)), and that “a range of broadcasting services in English and in French shall be extended to all Canadians as resources become available” (3(1)(k)).  
68 Finally, Parliament specifically requires that 

(p) programming accessible by disabled persons should be provided within the Canadian broadcasting system as resources become available for the purpose;

(p) le système devrait offrir une programmation adaptée aux besoins des personnes atteintes d’une déficience, au fur et à mesure de la disponibilité des moyens;

69 The 1993 Telecommunications Act sets out among its objectives the “orderly development throughout Canada of a telecommunications system that serves to safeguard, enrich and strengthen the social … fabric of Canada …” (7(a)), the “efficiency … of Canadian telecommunications” (7(c)), the stimulation of “research and development in Canada in the field of telecommunications” and the encouragement of “innovation in the provision of telecommunications services” (7(g)).   

70 The Telecommunications Act also requires telecommunications companies “to respond to the economic and social requirements of users of telecommunications services” (7(h)) and “to contribute to the protection of the privacy of persons.” (7(i)).  

71 Finally, Parliament also stipulated that in providing telecommunications services telecommunications companies should not “subject any person to an undue or unreasonable disadvantage” (27(2)).  

72 We note that the Radiocommunication Act does not specifically address accessibility, but does enable the government to require that communications equipment meet specific standards.  Sections 5(1) and 6(1) allow the Minister of Industry and Cabinet to make regulations regarding standards:

5. (1) Subject to any regulations made under section 6, the Minister may, taking into account all matters that the Minister considers relevant for ensuring the orderly establishment or modification of radio stations and the orderly development and efficient operation of radiocommunication in Canada,

…

(d) establish technical requirements and technical standards in relation to 

(i) radio apparatus, 

(ii) interference-causing equipment, and 

(iii) radio-sensitive equipment, 

or any class thereof;

…

6. (1) The Governor in Council may make regulations 

(a) respecting technical requirements and technical standards in relation to 

(i) radio apparatus, 

(ii) interference-causing equipment, and 

(iii) radio-sensitive equipment, 

or any class thereof;

73 While Parliament’s policies for Canada’s communications system are now set out in three separate statutes, the Access 2020 Coalition believes the time is nearing when Parliament will adopt converged legislation, as countries such as the United Kingdom have already done.  This is why we welcomed the CRTC’s foresight in 2008 to launch a policy proceeding on accessibility that simultaneously addressed telecommunications and broadcasting issues.  That said, accessibility cannot be considered in isolation (as a single policy) but must be addressed when the CRTC issues licensing decisions or other determinations involving telecommunications or the internet.  Technological convergence requires policies that address all aspects of communications, including measures to ensure that all Canadians, including people with disabilities, can access the country’s communications systems.

74 The CRTC has heard arguments that 100% is required to ensure that Canada respects human rights legislation before.  In 1995 it heard the intervention of the British Columbia Public Interest Advocacy Centre (BCPIAC) on behalf of the Canadian Disability Rights Council, the Greater Vancouver Association of the Deaf, and the British Columbia Chapter of the Canadian Hard of Hearing Association.  The intervention called for complete accessibility.  The CRTC supported
… the arguments of the interveners that most broadcasters now have sufficient resources to provide full programming services to the deaf and hard of hearing. The cost of captioning has decreased significantly over the last seven years and will no doubt continue to decline as more captioning suppliers enter the market. In addition, the growing trend toward corporate sponsorship of closed captioning has helped broadcasters offset the cost of captioning. Accordingly, the Commission considers that all television licensees should be able to achieve the goal of providing captioning for most of their programming by the end of the next seven years.
  

75 The CRTC next held a major public proceeding in 2008 to address the issue of accessibility for both broadcasting and telecommunications.  Before releasing its policy, the Commission’s Chairman explained the difference between having technology, and having accessible technology:

As today’s communications technology evolves, we have more tools than ever before to participate in society. However, those tools are only useful if they are accessible to us. 

The communications system must respond to the needs of all Canadians, including the more than four million Canadians that have a disability. Moreover, if we look ahead a few short years, it is evident that the communications needs of baby boomers will also change as they age.

…

We expect to issue our decision on accessibility later this month. It will address reasonable accommodations that can be implemented to reduce barriers to the access of telecom and broadcasting services, while taking into account the economic reality. 

76 The CRTC’s subsequent 2009 policy on accessibility acknowledged that closed captioning can benefit all Canadians, including people with and without sensory impairments:

[f]or persons who are deaf or hard-of-hearing, closed captioning provides a critical link to televised news, information and entertainment. It can also benefit individuals who are learning English or French, helping them to improve comprehension and fluency and can help to improve literacy skills in adults and children who are learning to read.

77 The Commission also concluded that market forces are unlikely to achieve objectives related to accessibility, because persons with disabilities are generally unable to influence the telecommunications market sufficiently to obtain accessible products and services.
  Based on our review of the progress towards accessibility, which we set out below, we respectfully submit that additional action is needed to make Canada’s communications system fully accessible. 
A Technology and progress in accessibility 

78 A variety of technologies exist to permit people with disabilities to access and use television programming.  We describe these technologies and broadcasters’ progress in using them, below.

a Captioning

79 Closed captioning was demonstrated for the first time at the First National Conference on Television for the Hearing Impaired in the United States in 1971.
  In 1982, the US National Captioning Institute developed real-time captioning to caption newscasts, sports events or other live broadcasts.

80 In 1979 after representatives from the deaf, deafened and hard of hearing community appeared to address CBC’s licence renewal, the CRTC encouraged the CBC to think about captioning:
… the Corporation should examine the possibility of providing this service in order to permit the many thousands of Canadians to enjoy more fully the programming to which they are entitled. At the same time, the Commission recognizes the cost of such a service and cannot direct the Corporation to undertake such an activity unless specific monies can be obtained for that purpose.

81 The CRTC’s statement led to the decision in 1981 of the federal government (not broadcasters) to establish the Canadian Captioning Development Agency, a not-for-profit organization to provide and promote captioning in Canada. 

82 By 1984 the CRTC decided that closed captioning “should receive high priority”.
  Through subsequent decisions the CRTC required 90% of TV station programming to be captioned in 2002.
 

83 In the CRTC’s current group licence renewal process, television licensees are invited to provide 100% captioning by the fourth year of their licence terms – which we understand to mean 2015.

84 Unfortunately, as of the time of writing (January 2011) these standards have not yet been circulated for comment.

85 Under the CRTC’s current approach to accessibility, Canada’s regulated broadcasting television system will become fully captioned 44 years after captioning was developed.

b Described video 

86 Described video enriches television for the visually impaired, by providing voiced descriptions of programming content.  Delivered during gaps in spoken content, described video explains what is happening visually on screen in television, movies, DVDs or live performances.  It describes physical elements that improve understanding of what is happening in the performance, including scenes, settings, costumes, body language and even sight gags.  

87 Audio description is a type of described video that typically entails the reading aloud of text items – such as stock prices or emergency weather alerts – that appear on screen.  As the CRTC explained in 2001, “A broadcaster providing audio description will, for example, not simply display sports scores on the screen, but also read them aloud so that the visually impaired can receive the information.”

88 Described video provides those who have significant loss of vision with a greater appreciation of television programming content, and as significantly, enables them to share the experience of this content with their families and friends without having to ask regularly and repeatedly, “what’s happening?”

89 The concept of described video was developed in 1974 by a student working on his broadcasting master's thesis in "television for the blind”. 
 The technology was then first used in 1982 when the Metropolitan Washington Ear worked with the producers of the PBS "American Playhouse" television broadcast to simulcast audio description on radio reading services.”
  

90 In 2001, the CRTC said that the presence of described video programming “in the Canadian broadcasting system is an important contribution.”
  Broadcasters such as CTV 

… proposed a seven-year plan for upgrading the technical facilities of all of its stations so that they could transmit described video. Roll out would begin in the largest markets, and other markets would be upgraded over the licence term. At the reply stage of the hearing, however, CTV committed to an accelerated schedule, making a commitment that it would complete the process by the end of the second year of the licence term.

CTV also committed to a ramp up of the amount of described programming. As they are upgraded, stations will provide two hours a week of described Canadian priority programming within the first two years of the licence term. This minimum level will increase to three hours per week in the third year, and to four hours per week in year five. At least 50% of the described video programming aired each week will be original, with the remainder consisting of program repeats. The Commission commends CTV on this significant commitment.

91 The CRTC required over-the-air television broadcasters to air an average of 3 hours of described video each week beginning in 2003, and 4 hours in 2005, of which half of the hours would be original broadcasts. The CRTC expected broadcasters such as CTV “wherever possible, to acquire and exhibit described versions of the Canadian and non-Canadian programming that its stations broadcast.”
  The Commission also expected broadcasters such as CTV to provide audio descriptions, such as emergency information, “where appropriate”.

92 As for discretionary television services such as specialty and pay television, the CRTC has not yet established specific requirements.  Its 2009 accessibility policy stated its intention 

… to conduct a further proceeding to consider expanding the types of specialty services to which it will apply requirements for described video as well as the minimum amount of described video that licensees must provide. At that time, the Commission will also consider amending its regulations to require all licensees that offer programming in applicable genres to provide described video.

93 Since then, the CRTC has proposed that category B specialty programming services “provide audio description for all the key elements of information programs, including news programming”

94 The CRTC’s 2009 accessibility policy also emphasizes the importance of informing people with disabilities about described video, requiring 

•
broadcasters to display a standard described video logo and air an audio announcement indicating the presence of described video before the broadcast of each described program. The Commission encourages broadcasters to repeat the announcement and logo following each commercial break; 

•
broadcasters to make information available regarding the described programs that they will broadcast; and 

•
licensees of BDUs to develop one or more means of identifying programming with described video in their electronic program guides. This could include an audio tone, a visual indicator, or the offer of an audio electronic program guide. 

95 In addition to the CRTC’s general policy statements regarding television, we would like to acknowledge the licensing in 2007 of The Accessible Channel, an English-language digital service, which provides a variety of described programming.  The Accessible Channel is distributed on a mandatory basis with a monthly subscriber rate or $0.20.
  As the following sample of programming from for a recent day in January establishes, while The Accessible Channel provides a valuable service it does not provide programming related to news, sports or analysis.  

The original submission presents a table with the schedule of The Accessible Channel for Saturday, January 8, 2011.  That information follows below:

12:01am  
Movie: Miracle on I-880 (1993)    

2:00am  
Movie: Miracle on I-880 (1993)    

4:00am  
Disaster DIY    

4:30am  
Danger Bay    

5:00am  
Road to Avonlea    

6:00am  
The Canadians (aka Faces in History)    

7:00am  
Emily of New Moon (French)    

8:00am  
Little Bear    

8:30am  
Franklin    

9:00am  
The Black Stallion    

9:30am  
Ready or Not    

10:00am  
Emily of New Moon (French)    

11:00am  
Ice Pilots NWT    

12:00pm  
 Love Lucy    

12:30pm  
I Love Lucy    

1:00pm  
Perry Mason    

2:00pm  
Movie: Woman of the Year (1942)    

4:00pm  
Ray Bradbury Theatre (French)    

4:30pm  
Real NBA    

5:00pm  
Dead Man's Gun - Alliance    

6:00pm  
Departures    

7:00pm  
Movie: Woman of the Year (1942)    

9:00pm  
Movie: Six Degrees of Separation (1993)

11:00pm  
Ray Bradbury Theatre (French)    

11:30pm  
Glenn Martin DDS  

Source: the accessible channel, “Schedule” (8 January 2011) <http://www.theaccessiblechannel.com/fullschedule >.

96 The CNIB has pointed out, while “the accessibility channel is an excellent interim step, … a special channel in the long term is not a solution to access to broadcasting, both news and entertainment”
  

97 The Access 2020 Coalition acknowledges the CRTC’s work in this area.  We took special note of the CRTC’s statement when it released its accessibility policy in 2009:

"We understand that Canadians living with disabilities have increasing needs as communications technologies become more prevalent in our daily lives," said Konrad von Finckenstein, Q.C., Chairman of the CRTC. "The measures announced today are an important step in making it easier for them to use the latest communications services."

98 To summarize the CRTC’s general approach to described video and television broadcasting, in the 37 years since described video was invented in 1974, over-the-air television broadcasters are currently required to ensure that 3% of their programs are described.  Under the Commission’s current approach it is not clear when the system will be fully accessible to blind or low-vision Canadians.

c Telecommunications technology

99 In 2008 the CRTC directed incumbent local exchange telecommunications carriers to allocate $25.4 million to fund initiatives to improve accessibility for persons with disabilities, including those with visual, mobility, dexterity, cognitive, hearing, and speech disabilities.
  

100 We note that the Commission encouraged these companies “to continue to work with advocacy organizations to further the important public objective of accessible telecommunications services for persons with disabilities, including consulting with regional organizations as appropriate”.

101 While the focus of this intervention is on broadcasting, the Access 2020 Coalition wishes to express is ongoing concerns with the degree of progress in making Canada’s telecommunications system more accessible.  Our recommendations in this intervention address these concerns, by suggesting the means by which faster progress can occur at no additional cost to telecommunications companies.

B Accessibility statistics 

102 Having set out what we understand to be the current nature of accessibility regulation in broadcasting, what is the actual state of accessibility in Canada’s broadcasting system today?
103 Relatively limited information on the level, the quality and the costs versus advertising revenues, of accessible content in Canadian broadcasting is available at this time.  While the CRTC is to be commended for publishing summaries of its requirements for accessible content (by medium and licensee) on its website,
 it has not consistently published data on the number of hours of accessible programming actually broadcast by television programming services in Canada.
 The only studies of which we are aware regarding the availability of accessible television content in Canada have both been funded by parties other than the CRTC.  

104 The first quantitative study of captioning was commissioned by the Canadian Captioning Development Agency in the early 1990s.  The Monitor project used content analysis techniques to measure the quantity and quality of captioning in over-the-air broadcasts of two national, two provincial and four local English-language stations operating in southern Ontario.  Between February and October 1992, each broadcaster was recorded for twenty-four hours daily for one week, twice a month, in two separate months – yielding four weeks of programming content for each of the eight broadcasters.  Results from the captioning analyses were subsequently presented to seven focus groups including members of the hard-of-hearing community, broadcasters and captioning producers.  

105 The Monitor study found that 68% and 69% of programming hours and programs, respectively, were not captioned.  Provincial and local broadcasters offered more captioning than national broadcasters.  Up to a fifth of the dialogue in programs with live captioning was unusable, because the captions were missing, not synchronized with dialogue, or unreadable due to excessive speed. Within captioned programs, just over a third (36%) used live display, 11% used real-time captioning and just over half (53%) used off-line captioning, considered to offer the highest quality of captioning.  

106 Since the publication of the Monitor study, little systematic research has been published about accessibility in Canadian television.  In 1994, for example, the CRTC mentioned that 70% of the CTV network’s programming was being captioned,
 but did not clearly state how many hours each week this represented, since the CTV network provided 20.5 hours weekly of “affiliate sales time” and 40 hours of network sales time.
 It is unclear how many of the remaining 86 hours of the regulated broadcast week were captioned by individual CTV affiliates, or other broadcasters. 

107 The Monitor study is now being replicated.  The Monitor 2 content analysis of conventional and discretionary television services was commissioned by MAC from Analysis and Research in Communication Inc. (ARC) in 2008, as part of the CTV tangible benefits with respect to CTV's purchase of CHUM.  Monitor 2 will be published at the end of February 2011 and will contain up-to-date statistics on the level and error rate in captioning and described video.

108 Based on the data now available from CRTC decisions and policies, however, it is possible to say that approaching 100% closed captioning has taken a very long time.  Full captioning of TV programs – excluding advertising, promotions and public service announcements – was provided by Canadian broadcasters 36 years after captioning was developed in 1971.  As for described video technology, since its invention 26 years ago Canadian broadcasters have described 3% of their regulated broadcast schedule. 

The original submission now sets out a graph..  The horizontal axis of this graph sets out years from 1968 to 2010.  Its vertical axis sets out hours to a maximum of 126, to show the number of hours in the regulated broadcast week.  

The graph shows that closed captions were developed in 1971, that 5 hours of closed captioned programs were broadcast in 1981, 10 in 1987, 13 in 1988, 20 in 1995, 113 in 2001 and 126 in 2007.  The graph includes a line showing that 36 years passed between the time captions were developed and the broadcast day was fully captioned.  

The graph also shows that described video was developed in 1985, that 2 hours of described video programs were broadcast in 2002, 3 in 2004 and 2005, and 4 in 2006, 2007, 2008, 2009 and 2010.  The graph includes a line showing that 19 hears passed between the time described video was developed and the first hour of described video programming was broadcast in 2002.
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109 As for described video, we note that the CRTC first required 2 hours/week of described video in 2001.  The level increased to 4 hours/week in 2004.  According to the CRTC’s current group licence renewal application for CTV, Shaw/Corus/Canwest and Rogers, the CRTC is prepared to maintain this level for the next licence term.  If described video remains at four hours for the next several years, the actual average annual increase in described video will be just under 7% (6.7%).  At this rate of increase, all television programs will be fully described in 2070 – 59 years from now, or 95 years after the introduction of described video technology:

The original submission includes a graph entitled “Current growth in described programming”.  The graph’s horizontal axis shows the years from 2011 to 2070.  The graph’s horizontal axis shows hours per week, from zero to 126, which is the total number of hours that the CRTC regulates each week.  The graph includes an arrow pointing at the year 2011, with accompanying text stating “We are here”.  A line on the graph shows the increase over time in hours of described video per week if the current rate of growth in described video from 2001 to 2016 is maintained, which is to say, an increase of 6.7% in described video hours per year.  At this rate of growth, television programming on over-the-air TV stations will be fully described by the year 2070. 
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110 The Access 2020 Coalition respectfully submits that obtaining fully described video programming in 2070 is too long to wait for Canadians.  

111 While demanding complete accessibility today or tomorrow would be unreasonable, we believe it is feasible with proper planning, research and regulation to achieve 100% described video by 2020:

The original submission includes a untitled graph that deals with described video hours per week.  The horizontal axis shows years from 1985 to 2070.  The vertical axis shows hours per week to the 126 regulated maximum hours.  The graph shows the actual number of hours of described video per week from 2001 to 2011.  An arrow points at 2011 with a text box stating, “We are here.”  The graph then shows three scenarios for achieving 100% described video.  A line for the current 6.7% growth rate shows that 100% described video will be achieved in 2070.  A second line shows that doubling the current growth rate will achieve 100% described video in 2039.  A third line shows that achieving 100% described video by 2020 will require a 47% average annual increase in described video. 
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112 It is important to note that by requiring increases in closed captioning, the CRTC built a closed captioning industry whose growth over time led to much lower hourly costs.  After closed captioning expenditures rose to roughly $6.6 million between 2003 and 2007, expenditures decreased from 2006 to 2009 by 38%:

The original submission includes a graph entitled, “Expenditures on closed captioning in Canadian programs”.  The data refer to private over-the-air television stations alone.  The graph’s horizontal axis shows years from 1998 to 2009.  Its vertical axis shows expenditures in current dollars (ie, not adjusted for inflation).  The graph then shows the total expenditures on closed captioning of Canadian programs (ie, excluding non-Canadian programs, because no information is available from the CRTC).  Each year presents the total expenditures on closed captioning, and also portrays the proportionate allocation of this expenditure in terms of the CRTC’s programming categories:  news, sports, music/variety, human interest, information, drama, game shows and a catch-all category of human interest programs.  The graph does not present individual figures for these categories.

Total expenditures per year on closed captioning of Canadian programs are:

1998
$1.10 million

1999
$4.4 million

2000
$4.5 million

2001
$4 million

2002
$4.5 million

2003
$6.4 million

2004
$6.1 million

2005
$6.7 million

2006
$6.9 million

2007
$6.7 million

2008
$5.2 million

2009
$4.1 million
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113 As hours of closed captioning have increased,
 closed captioning’s cost per station has decreased: 

The original submission presents a graph entitled, “Closed captioning expenditures per station:  1999-2009 (all of Canada).  The graph’s horizontal axis shows years from 1999 to 2009.  its vertical axis shows dollar amounts from $0 to $80,000, in constant 2002 dollars.  A line on the graph shows the average expenditures on closed captioning by private over-the-air television stations in Canada.  The line does not have any numbers associated with it.  It begins at just under $50,000 in 1999, dips to just above $40,000 in 2001, increases to just under $70,000 in 2003, declines to just above $60,000 in 2004, then increases to about $65,000 for 2005, 2006 and 2007.  Beginning in 2007 the amount decreases to about $50,000 in 2008 and to less than $40,000 in 2009.  In other words, in 2009 private TV stations on average spent less on captioning their entire regulated `schedule, than in 1999:  less than $40,000 in 2009 compared to just less than $50,000 in 1999.  
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114 In 2009 total closed captioning expenditures per station in 2002 dollars amounted to $37.2 thousand.  We note that in its 1987 licence renewal, CBC stated that it had spent $1.7 million per year on closed captioning in 1985 and 1986.
  With two television networks and 30 over-the-air TV stations, CBC was spending approximately $78 thousand per television programming service in 2002 dollars.  In comparison with private TV stations’ 2009 expenditures of $37 thousand, closed captioning expenditures per station have decreased by more than half (52%) in real terms, even as more hours of captioned content are being provided.

115  We believe that costs for descriptive video will follow a similar pattern:  as demand increases, costs will decline over time.

IV BCE’s application

116 We understand that BCE reached an agreement to acquire control of CTV on September 10, 2010,
  and filed its application to acquire CTV with the CRTC on September 24, 2010.
  We note that BCE seeks the CRTC’s processing of “this Application as expeditiously as possible”.
 

117 The implications of this transaction for Canada’s broadcasting system cannot be underestimated:  if the CRTC approves BCE’s application, BCE will acquire control of 29 originating over-the-air television programming services, 29 specialty television programming services and 32 over-the-air radio programming services (see Appendix 3).  

118 BCE argues that its acquisition of CTV will benefit the entire broadcasting system:

For BCE, this transaction represents a rejuvenation of its goal of providing Canadians with greater access to Canadian content across a multitude of platforms.  And for CTVgm, consolidation of ownership in the hands of a single and strong controlling shareholder solidifies the company's financing and future. This will allow it to strengthen its focus on building a strong communications enterprise that can compete in a converged multi-screen universe that knows no borders.  In short, the advantages that will result from approval of this Application will accrue to the Canadian broadcasting system as a whole as well as to CTVgm and BCE.

119 In reviewing BCE’s application, the Access 2020 Coalition has focussed in particular on the applicant’s approach to accessibility.

E About BCE

120 According to BCE’s Annual Report,
 the company earned almost $18 billion in revenue in 2009, included $1.5 billion in ‘free’ cash:


Revenues
$17.7 billion


EBITDA
$7.1 billion


Operating income
$3.2 billion


Free cash flow 
$1.5 billion


(after voluntary pension funding and spectrum purchases)



Capital expenditures (and as % of revenues


2009
$2.8 billion (16.1%)


2008
$2.9 billion (16.9%)


2007
$3.1 billion (17.7%)

121 BCE’s shareholding owners have benefitted from the company’s performance over this period.  BCE’s latest annual report states that it increased its dividend by 19% in one year.
  BCE’s 2009 annual report does not refer to accessibility, except to express its concern over the cost of complying with the province of Ontario’s disabilities legislation:

Accessibility for Ontarians with Disabilities Act,

2005 (AODA) – Proposed Standard for Pay Telephone Furniture

The Ontario government is currently considering a proposed standard under the AODA process which could require significant changes to the arrangement of all pay telephone furniture in Ontario. Bell Canada currently has in excess of 35,000 pay telephones installed in Ontario. The average cost of renovating pay telephones to comply with the proposed standard is estimated to exceed $1,000 per unit. Bell Canada has submitted comments on October 16, 2009 to reduce the cost of compliance.

122 The Access 2020 Coalition assumes that since BCE is one of Canada’s leading communications companies, the CRTC will view the company has having a leadership role in this area.  

F The benefits of BCE’s application 

123 We understand that BCE initially considered that it need not offer any benefits in this transaction, and that it subsequently offered tangible benefits of $70.3 million over 7 years regarding the analog-digital transition ($10.8 million), programming content ($40.4 million) and radio ($19.1 million).
 BCE is now proposing tangible benefits of $220.8 million, based on halving the benefits to be paid on the CTV conventional TV stations, usually 10% of the stations’ value (see Appendix 4):
  


Conventional
@ 5%
$262 million
$13.1 million 


Specialty
@ 10%
$1,888 million
$188.0 million


Radio
@ 6%
$318 million
$19.1 million


Total tangible benefits
8.9%
$2,468 million
$220.2 million

124 This proposal includes the $70.3 million it had first offered in tangible benefits, along with new tangible benefits:  

· $10.8 million to provide satellite service to people who may lose their over-the-air TV service with the coming analog-digital transition; 

· $84 million to use new set-top box technology to make more local television services available to satellite subscribers; 

· $24.5 million to convert some local television stations’ and specialty services’ production centres to HD, 

· $27 million to support local programming offered by the A channel TV stations, and 

· $15 million for digital distribution: 

125 A complete list of BCE’s benefits is set out in Appendix 4.  We have noted BCE’s argument that the tangible benefits it provides to the broadcasting system should be based on the CRTC’s decision last year regarding Shaw’s purchase of Canwest.  Specifically, BCE proposes that instead of benefits worth 10% of the value of the CTV TV services, its benefits should be based on 5% of the value of the TV services.  

126 While we believe that the CRTC should apply its tangible benefits policy flexibly, the reasons for which the CRTC granted this flexibility in the case of Shaw (the bankruptcy of the entire Canwest business, although the Canwest TV services were not themselves bankrupt) do not exist.  To ensure that the broadcasting system does indeed benefit from BCE’s purchase of CTV, and absent any other evidence to demonstrate why flexibility would be needed, the full 10% policy should apply.

127 If the full CRTC benefits policy applies, we estimate based on BCE’s description of the value of the programming services involved in this application, that the value of the tangible benefits package would increase by $13.1 million to $233 million:


Conventional
@ 10%
$262 million
$26.2 million 


Specialty
@ 10%
$1,888 million
$188.0 million


Radio
@ 6%
$318 million
$19.1 million


Total tangible benefits
8.9%
$2,468 million
$233.3 million.

128 The Access 2020 Coalition supports an increase in the BCE tangible benefits as set out above.

129 In reviewing BCE’s proposed benefits, it appears that many of the ‘benefits’ set out by BCE are directed specifically at increasing the availability, HD production capacity and viewers to CTV’s services – not Canada’s broadcasting system as a whole.  The Access 2020 Coalition does not propose to debate each benefit and whether it will truly benefit the entire broadcasting system.  We respectfully submit that ensuring that this transaction, and others like it, strengthen Canada’s communications system as a whole is properly the role of the CRTC.  

130 What is of paramount concern to our Coalition, however, is the fact that none of the ‘benefits’ set out by BCE addresses, increases or improves accessibility of Canada’s broadcasting system.  

131 This is unacceptable.

132 The lack of information about BCE’s plans for accessibility is all the more surprising because in the CRTC’s 2009 hearing on disability and accessibility, Bell said that “[e]ffective social regulation requires a critical mass of understanding, mutual trust and buy-in from all parties.”
 Canadians can only understand information that which is actually provided – and in this proceeding, BCE has not provided either the information or commitments about accessibility to enable Canadians and our Coalition to respond effectively.

133 We respectfully submit that based on BCE’s own evidence, it has not considered the needs of Canadians with disabilities and that for this reason alone, serious questions exist about whether the CRTC is entitled to approve the application. 

134 We are somewhat concerned that BCE has decided to adopt the approach used by Shaw Communications Inc. in its purchase of Canwest last year.  When we reviewed Shaw’s application to acquire Canwest, we noted the company had not directed any tangible benefits towards accessibility, and we intervened to oppose the application for that reason.

135 Following the Access 2020 Coalition’s appearance before the Commission during the CRTC’s September 21, 2010 public hearing, Shaw suddenly redirected some of its tangible benefits to accessible television programming.  Specifically, Shaw allocated 1.7% of its benefits package -- $3 million – “to media accessibility, including video description of all national-interest programming funded under our benefits initiatives”.
  Shaw did not respond to any of the specific recommendations made by our Coalition.  

136 Our Coalition clearly and strongly opposed Shaw’s proposal.  Shaw’s proposal did not address any of the specific concerns and recommendations presented by our Coalition.  Shaw did not turn its attention to strengthening accessibility in Canada, but at funding the accessibility of its own national interest programs.  Shaw did not even explain how many hours of accessible programming would be created from its proposal.  

137 However regrettable Shaw’s behaviour, we note that Shaw’s management bears a duty to the company’s owners to maximize their profits.  From that perspective, Shaw’s decision to minimize its accessibility expenditures while maximizing their use for Shaw’s own programming, is not hard to understand.

138 What is difficult to understand, however, is the position of the CRTC, whose legal duty requires it to apply the law concerning the human rights of people with disabilities in its decisions. 

139 In its decision to approve Shaw’s purchase of Canwest, the CRTC did not address either our opposition to Shaw’s proposal, or the opposition to Shaw’s proposal of every major accessibility organization in Canada.  The CRTC simply accepted Shaw’s proposal.  The CRTC’s decision leaves the distinct impression that the CRTC considered that our concerns regarding accessibility were irrelevant.  Considering the decades it has inexplicably taken the CRTC to act to achieve the current levels of accessible content, the CRTC’s decision to ignore our Coalition and its individual members is puzzling, to say the least. 

140 As the Access 2020 Coalition is convinced that BCE can be and wishes to be a leader in Canadian communications, and that it can also become an international beacon as well, we again set out recommendations for the CRTC which will enable Canada’s entire communications sector to become 100% accessible within the next decade through the allocation of a small portion of the tangible benefits in this transaction.

V How this transaction can achieve the Access 2020 goal 

141 We have reviewed the CRTC’s decisions regarding benefits in the ten largest ownership transactions involving television for the past decade.  These transactions involved the transfer in control of $9,009 million dollars worth of programming services.  The CRTC approved tangible benefits of $878 million in relation to these transactions.

142 Of the ten transactions since 2000, seven did not provide benefits in relation to accessibility.  The three transactions whose benefits at least addressed accessibility – BCE’s purchase of CTV in Broadcasting Decision CRTC 2000-747, Quebecor’s purchase of TVA in Broadcasting Decision CRTC 2001-384, and Shaw’s purchase of Canwest in Broadcasting Decision CRTC 2010-782 – directed funds worth $5.5 million to captioning or described video. 

143 Accessibility-related benefits therefore amounted to 0.06% of the total value of the ten transactions, and amounted to 0.6% of the total benefits in these transactions.

144 The Access 2020 Coalition respectfully submits that the tangible benefits system is a simple and straightforward way for the CRTC to enable and empower the accessibility community to obtain complete accessibility.

145 We respectfully submit that a regulatory policy that permits 99% of tangible benefits to be used in ways that do not benefit Canadians with disabilities cannot continue.  Reasonable accommodation must take place to enable Canada’s communications system to become fully accessible, and the tangible benefits systems is the most reasonable mechanism for accomplishing this objective.

146 Having introduced our request for accessibility benefits in fall 2010 in the context of the Shaw acquisition of Canwest, the Access 2020 Coalition again asks the Commission to adopt our proposal and thereby ensure that Canada’s communications system, including its television broadcasting sector, is fully accessible by the year 2020.  

147 Our proposal has three elements:  an Accessibility Initiative, a request regarding the Canadian Media Fund, and a request involving the definition of Canadian content.

G The Accessibility Initiative 

1 Purpose

148 The Access 2020 Coalition is proposing that a small portion of the value of the BCE transaction be set aside to build a bridge to the future that will yield complete, high-quality accessibility within ten years.  

149 This proposal resembles the approach now used for radio benefits, in which the entire amount of benefits (6% of the value of radio stations involved in a transaction) are allocated to Canadian radio programming, as follows:

Transfer of ownership or control of radio stations 

Radio stations applying for transfer of ownership or control must commit a minimum direct financial contribution to CCD. The amount is 6% of the value of the transaction, of which: 

3% must be allocated to the Radio Starmaker Fund or Fonds Radiostar 

2% goes to FACTOR or MUSICACTION 

1% is allocated to any eligible CCD initiative, at the purchaser’s discretion 

In transfer situations, the CRTC will forgo benefit requirements for unprofitable stations under certain circumstances.  For details, read paragraph 126 of the 2006 Commercial Radio Policy and paragraph 70 of the 1998 Commercial Radio Policy.

150 The CRTC explains that its policies in this area are to “help create and promote audio content for broadcasting using Canadian resources”:

Canada’s Broadcasting Act requires that each element of the Canadian broadcasting system contribute to the creation and presentation of Canadian programming. 

Canadian Content Development (CCD) consists of various funding initiatives by broadcasters to help create and promote audio content for broadcasting using Canadian resources. These initiatives provide support, promotion, training and development of Canadian musical and spoken word talent, including journalists. The CCD policy replaces the former Canadian Talent Development (CTD) policy. 

Commercial radio licensees are required to contribute financially to support CCD. The CRTC reviews radio broadcasters’ contributions to CCD in each of these circumstances: new licence application, licence renewal or transfer of ownership.

151 Of course, a central difference between the radio funds and the Accessibility Initiative, is that the radio funds augment and improve the Canadian musical talent that already exists – while the Accessibility Initiative would work to provide deaf, deafened, hard of hearing, blind or low-vision people with full access to Canada’s broadcasting system for the very first time.

152 Nevertheless, the Access 2020 Coalition respectfully submits that vertical integration also be used to help create and promote  accessible content for broadcasting using Canadian resources, in the same way that the radio benefits promote Canadian talent and content.

2 Funding and operating revenue

153 We have proposed that 1% of the transaction’s value be allocated to an Accessibility Initiative.

154 We propose that for the next five years a proportion of the value of future vertical integration transactions be directed to a trust fund established in consultation with, and with the approval of the CRTC.  

155 This trust fund would invest all tangible benefits monies in bonds that would generate the Accessibility Initiative’s annual operating revenue, and thereby fund its work to achieve the 100% accessibility goal. 

3 Governance by the accessibility community 

156 The Accessibility Initiative would be directed and managed by the accessibility community in consultation with relevant experts and representatives of the communications industry, including licensed and non-licensed stakeholders.  

157 Operating on a not-for-profit basis, and directed by the very community that is seeking complete accessibility, the Accessibility Initiative would ensure that the steps needed to achieve complete accessibility of Canada’s communications system by 2020 are implemented efficiently and at the lowest possible cost for broadcasters. 

4 Mandate of the Accessibility Initiative

158 The mandate of the Accessibility Initiative would include standards development, engineering research, education, independent monitoring and annual reporting.  Each of these elements is interrelated.  

a Standards:  development, testing, maintenance

159 For example, to ensure a consistent approach to accessibility, broadcasters across Canada must be able to rely on clear and well-researched standards.  The issue of standards was addressed almost twenty years ago, in the first Monitor report:

[i]f all parts of the community are to have equal access to broadcast program[ming], as everyone agrees, some form of captioning standard or code must be established to resolve the conflict between quality and quantity.  It has been far too easy in the pursuit of volume to relinquish the quality that is required to make a programme understandable to deaf and hearing impaired people.

160 Standards must address the digital environment, by ensuring that regardless of the distribution platform (broadcast, internet or telephone), television programming is accessible.

161 We note that the CRTC has emphasized the collaborative working group approach to standards for many years.  In 2001, for example, the CRTC wrote that it expected “CTV to focus on improving the quality, reliability and accuracy of captioning on each of its stations, and to work with representatives of the deaf and hard of hearing community to ensure that its captioning continues to meet their needs at a consistent high quality level.”
 

162 Developing standards in this area is simply not easy, especially with respect to the issue of acceptable or tolerable error rates which can change over time, and by delivery platform.  This complexity is why Canadian broadcasters are still waiting for useful standards, ten years after the major licence renewals in 2001.  

163 There are other reasons why the CRTC’s working-group approach is not working.  Representatives from the Canadian Association of the Deaf explained some of these  and recommended the creation of on-going consultation mechanism, similar to the Accessibility Initiative we are now proposing

2524             COMMISSIONER LAMARRE:  … 

2525             On the issue of consultation between the industry and disabled persons or groups representing them, certain industry parties submitted that an industry‑wide consultation process with a working group for each telecom and broadcasting would be a suitable way of creating an effective and meaningful process. 

2526             Would you please comment on the benefits of such a process, including what you think it might achieve or what would be its challenges? 

2527             MR. ROOTS (interpreted):  Traditionally, provincial phone companies have set up an advisory committee for the message relay services that exist at the present time, which is using the TTY as a method of communication, and that advisory committee might meet once, perhaps twice a year. 

2528             When the consumer representatives show up, the industry people come and let them know of all the decisions that they have made throughout the year.  So they are there to present their decisions and they expect us to rubber stamp what they have come up with at that point. 
2529             We felt that the process is not effective.  It's a false consultation.  And most of the technical experts or experts in disability groups have resigned or left those advisory committees because it's not a useful way to spend their time. 

2530             Also, depending on the representative chosen, sometimes those people do not actually represent the community.  Bell, at one time, was shocked when we told them that the person they had chosen to be on their advisory committee had actually been kicked out of our organization five years prior and they were completely unaware. 

2531             So the quality of people that are involved in those advisory groups perhaps is tenuous, so there are issues with the quality of the advisory group and the attendance there. 

2532             TELUS' advisory committee has completely come to a standstill. 

2533             SaskTel brags that it has a wonderful relationship with the deaf community, and strong ties, but when I ask deaf people in Saskatchewan if they have been involved, they say no.  If I ask them if they have heard anything from the advisory committee, they say that they haven't heard anything. 

2534             There are other examples of similar‑type stories.  It doesn't seem to be worth it to participate on these advisory committees. 

2535             We feel that the current model should be scrapped.  The best way to have effective ongoing consultation would be to have just that, ongoing consultation, not rubber‑stamping once or twice a year. 

2536             We want people involved in the research and development in that phase, at the very beginning of their research and development.  That way they can affect the decisions before they are actually implemented.  They can provide feedback and technical expertise on certain research and development projects. 

2537             For example, Bell went ahead and invented new technology with the keypad TTY at pay phones, and the technology is actually quite horrible.  The deaf community wouldn't accept that old technology 30 years ago, and Bell decided to bring it back without consultation. 

2538             If a deaf person had been involved in the research and development phase, they would have said, "Look, this is something that the deaf community has not accepted in the past.  We should be investigating a different type of technology." 

…

2545             But what I find very interesting in the consultation process ‑‑ we want involvement, true and meaningful involvement. 

2546             If you look at the States, what is happening with the relay service there, and why it has been so successful, more successful than anything that has been started in Canada, is because deaf people have been involved right from the get‑go.  Here there has been nothing. 

….

Standards alone are insufficient to ensure that accessibility is achieved, however, because the standards themselves require explanation and examples.  We propose that Best Practices Guides be developed to accompany standards for accessibility:  the Guides would provide broadcasters and broadcast employees with explanations, tips and suggestions for increasing and improving the accessibility of their broadcast programs.

164 The Accessibility Initiative should fund the development of standards and best practices for several reasons:  to ensure that the costs of all participants – especially the accessibility representatives – are covered, and to pay for research and experts.  Currently, the CRTC appears to expect that accessibility service organizations have budgets sufficiently large to cover the costs of participating in CRTC proceedings and processes – which is simply not the case.  The CNIB explained this to the CRTC in 2008:

The disability community is a vulnerable population, not because of what may seem to be the natural, the inability to access certain telecommunications or broadcasting devices, we are vulnerable because of our lack of capacity to be experts on the huge current and future trends and technicalities around telecommunications and broadcasting.   

165 Even if accessibility organizations had the resources to allocate to CRTC working groups, it is not clear who should pay for the experts and technical expertise often required in such working groups.  Since the onus lies on broadcasters to make their programming accessible, it is not clear why the accessibility community should in any way be expected to fund experts to make broadcasters’ programming accessible.  But without such expertise, working groups can founder – as different parties may come to believe, as suggested by the CAD, that one side has more specialized knowledge than others.  Even when the groups do not founder, the lack of resources available to obtain necessary, highly technical expertise, either leaves the groups without research-supported conclusions, or leaves the glaring impression that work to achieve accessibility is best left to charity.  

166 We respectfully submit that achieving accessibility, like achievements in Canadian programming, is not charity, but a legal requirement. 

167 Adoption of the Accessibility Initiative will enable the development, research and testing of standards and Best Practices Guides across all communications platforms, at no new cost to broadcasters or other companies in the communications system.

b Monitoring

168 Even after standards have been created, progress in meeting the standards must be addressed.  The lack of systematic monitoring of accessibility levels has contributed substantially to lack of progress in this area.

169 In 1992, the head of the Canadian Captioning Development Agency recommended that “… some agency should be responsible for periodically assessing captioning and publicly reporting its findings”.
  The purpose was not to “to point a finger”, but to “draw valid conclusions about the state of captioning in Canada” in 1992.

170 In 2008 the Canadian Association of the Deaf also addressed the issue of monitoring, and recommended third-party, independent assessments:

2553             COMMISSIONER LAMARRE:  Thank you for that precision. 

2554             Now, a subject that is dear to you, Mr. Vlug, I am sure, is the closed captioning issue.  The first question I have is in regards to quality control at the level of the broadcaster. 

2555             It has been proposed that broadcast licensees be required to develop an internal quality control policy for closed captioning. 

2556             In your opinion, what should an internal quality control policy include to be truly effective? 

2557             MR. VLUG (interpreted):  Firstly, I don't believe that it should be internal.  It should be outside monitoring.  I don't trust the broadcasting companies. 

2558             There has been a lot of misrepresentation and lies about what they have done, so I don't trust them. 

2559             We need an outside person to be able to monitor the quality. 

2560             They don't measure their own quality, really.  I believe they were telling you yesterday that we use a voice recognition system, and the quality is less than the real‑time captioners, and that kind of thing, but how do they know?  They have no measurements, so how do they know about the levels of quality? 

2561             They say that there is no good way to actually measure it.  They assume that voice recognition software is not as good as real‑time captioning. 

…

2557             MR. VLUG (interpreted):  Firstly, I don't believe that it should be internal.  It should be outside monitoring.  I don't trust the broadcasting companies. 

2558             There has been a lot of misrepresentation and lies about what they have done, so I don't trust them. 

2559             We need an outside person to be able to monitor the quality. 

2560             They don't measure their own quality, really.  I believe they were telling you yesterday that we use a voice recognition system, and the quality is less than the real‑time captioners, and that kind of thing, but how do they know?  They have no measurements, so how do they know about the levels of quality? 

2561             They say that there is no good way to actually measure it.  They assume that voice recognition software is not as good as real‑time captioning. 

2562             When you look at the American FCC proposal for the regulations from the deaf groups, they have a lot of details.  They give you percentages and goals to meet.  I am sure you will be asking other groups about the percentages and the requirements ‑‑ what error rate they accept, and all of those details. 

2563             At CAD, we would like to adopt what they have as proposed regulations for the FCC. 

Part of the mandate of the Accessibility Initiative would be to continue the path set by the Monitor and Monitor 2 reports, so that people with disabilities, broadcasters, the CRTC and Parliament understand that Canada’s communications system is becoming more accessible.  

171 Moreover, by maintaining the Monitor reports’ practice of using focus groups with representatives of the accessibility community, broadcast engineering and production, broadcasters will receive regular updates as to the success of specific accessibility approaches – at no direct charge to them.

c Education

172 A third activity of the Accessibility Initiative would involve education.  For example, knowing that Canada facing an aging population that may face vision and hearing loss, it is likely that the accessibility production industry will require more staff over time.

173 The Accessibility Initiative could work with provincial representatives to develop curricula for students interested in learning how to caption or describe programming.

d Annual reports

174 A fourth activity of the Accessibility Initiative would be to provide the accessibility community, broadcasters, Parliament and the CRTC with regular reports on progress towards the Access 2020 objective.  These annual reports would include summaries of the independent monitoring reports that the Accessibility Initiative would also support.

175 In our view, annual reports on the degree to which national accessibility standards are being achieved will ensure that progress is made, and best ensures accountability.

We note that in  the CRTC’s 2008 accessibility hearing, the Canadian Association of the Deaf supported this notion: 

2356             We are pleased that the CRTC has called this proceeding to focus on issues of accessibility, but we would like to say that this can't be a one‑time event.  One public hearing doesn't resolve all the issues of accessibility.  The Commission needs to use this public hearing to establish a permanent mechanism for ongoing consultations regarding accessibility.

176 We also propose that the Accessibility Initiative work with broadcasters to develop specific plans for achieving the objective, and to ensure that costs common to more than one broadcaster receive the necessary support.
H The Accessibility Initiative will benefit broadcasters 

177 A counter-intuitive aspect of accessibility is that broadcasters whose programming is not fully accessible appear indifferent to the market potential of reaching a larger percentage of the available audience.  For example, in the 2008 accessibility hearing, the then-head of the Canadian Association of Broadcasters commented that:

1248             … broadcasters are audience driven.  At the core of our business model is the necessity to constantly attract new viewers and new listeners.  To put it simply, it is in our best interests, where resources permit, to respond decisively to the needs of all segments of our audience.

178 The fact is that during the 1980s and 1990s, when conventional television broadcasters arguably had more resources at their disposal than now, progress in achieving accessibility was extremely slow.  Broadcasters simply did “not respond decisively” to the needs of Canadians with disabilities.  In fact, it was the accessibility community – not broadcasters – who developed the advertising model that created revenues from accessibility.  The reasons this model will not work now were explored at the 2008 accessibility hearing, and centre on the CRTC’s decision to eliminate the limits on advertising in conventional television, thereby driving down the price of advertising.

179 Left to the same broadcasters now and for the next several – when their financial situation is significantly more precarious than in earlier years – we fear that accessibility will become a sacrifice on the altar of financial necessity, even with the additional resources promised by the CRTC-approved Local Programming Improvement Fund. 
180 Adopting the Accessibility Initiative would help all broadcasters, however.  First, the standards and engineering research necessary to enable programming to be accessible on all communications devices would not have to be paid directly by broadcasters, but would be funded by the Accessibility Initiative.  Second, the accessible-programming archive funded by the Initiative would provide broadcasters with a lower-cost source of programming, especially if they seek repeat content.  Third, the cost of monitoring actual broadcast content would not be borne directly by broadcasters, but by the Accessibility Initiative.  

181 We suggest as well that the Accessibility Initiative will also benefit BCE.  Its 2009 Annual Report explains that BCE views investment in the communities it serves as the duty of a responsible corporate citizen:

Building Strong Communities

As a responsible corporate citizen, our duty includes investing some of our financial resources in the communities we serve and encouraging employees to do the same. 

We believe the future of our country is being determined today by our collective ability to enable our children and youth to reach their full potential. That is why our community investment is focused on organizations that help children and youth grow up strong and healthy. 

We believe that strong, connected communities go hand in hand with economic expansion, creativity and innovation. We help stimulate economic activity in Canadian communities by supporting programs that enable community economic development with a social purpose.

182 In our view, the Accessibility Initiative represents a 4-win scenario.  The accessibility community will enjoy increased access to the communications sector.  BCE will benefit from fulfilling its duty to invest financial resources in the broadcasting system.  Broadcasters will benefit from access to a larger audience and from programming whose chances of sale to export markets increase with the inclusion of accessibility.  The CRTC benefits as it is able to demonstration the achievement of its mandate under the broadcasting and telecommunications statutes to accommodate people with disabilities.

VI Recommendations

183 To summarize, the Access 2020 Coalition has three major recommendations.  Our first is that the CRTC approve the Accessibility Initiative we have proposed, by directing BCE to allocate 1% of the value of this transaction to an accessibility trust fund created by the Access 2020 Coalition.

184 Second, we ask the Commission to consider an amendment to its regulations for Canadian content programming, to ensure that programs that are captioned or described in Canada, are given additional Canadian content credit for this activity.

185 Third, we ask the CRTC recommend to the Minister of Heritage that the Canadian Media Fund be directed to ensure that the television programs it supports are fully accessible.

Appendices

Appendix 1:  Population estimates for Canada, 2021 and 2031

In the original submission this appendix consisted of a table showing the number of people in Canada, by age groups, in 2010, 2021 and 2031.  Ages are grouped in increments of five years (i.e., 0 to 4, 5 to 9 and so on).  

The purpose of the table is to establish that according to Statistics Canada, the number of people in age categories over 65 will increase in each of 2021 and 2031, and that these groups will become a proportionately larger part of the population in 2021 and 2031. 

The 2021 and 2031 are Statistics Canada’s estimates for two scenarios – a low-growth scenario (population grows slowly) and a high-growth scenario (population grows more quickly).

All population figures and estimates are based on July 1.

2010

The figures for 2010 show total persons in each age group, and the percentage of the age group persons relative to the total persons.

Age group
Persons (thousands)
% of total

Total
34,108.8
100

0 to 4
1,878.2
5.5

5 to 9
1,803.3
5.3

10 to 14
1,935.2
5.7

15 to 19
2,226.8
6.5

20 to 24
2,364.9
6.9

25 to 29
2,394.5
7

30 to 34
2,301.4
6.7

35 to 39
2,294.7
6.7

40 to 44
2,421.0
7.1

45 to 49
2,793.4
8.2

50 to 54
2,618.8
7.7

55 to 59
2,288.3
6.7

60 to 64
1,968.7
5.8

65 to 69
1,468.9
4.3

70 to 74
1,104.6
3.2

75 to 79
912.4
2.7

80 to 84
688.2
2

85 to 89
427.5
1.3

90 and older
218.1
0.6

2021:  low-growth scenario

Age group
Persons (thousands)
% of total

Total
37,171.20
100.0%

0 to 4
1,868.20
5.0%

5 to 9
1,918.80
5.2%

10 to 14
2,031.30
5.5%

15 to 19
2,002.10
5.4%

20 to 24
2,190.10
5.9%

25 to 29
2,473.00
6.7%

30 to 34
2,583.20
6.9%

35 to 39
2,583.10
6.9%

40 to 44
2,485.90
6.7%

45 to 49
2,371.60
6.4%

50 to 54
2,414.70
6.5%

55 to 59
2,698.80
7.3%

60 to 64
2,569.30
6.9%

65 to 69
2,205.30
5.9%

70 to 74
1,817.40
4.9%

75 to 79
1,265.40
3.4%

80 to 84
821.4
2.2%

85 to 89
515.6
1.4%

90 and older
355.9
1.0%

2021:  high-growth scenario


Persons (thousands)
% of total

Total
39,641.2
100.0%

0 to 4
2,473.0
6.2%

5 to 9
2,436.0
6.1%

10 to 14
2,183.0
5.5%

15 to 19
2,080.8
5.2%

20 to 24
2,273.7
5.7%

25 to 29
2,588.4
6.5%

30 to 34
2,738.7
6.9%

35 to 39
2,742.6
6.9%

40 to 44
2,615.4
6.6%

45 to 49
2,465.9
6.2%

50 to 54
2,481.6
6.3%

55 to 59
2,749.4
6.9%

60 to 64
2,613.8
6.6%

65 to 69
2,249.1
5.7%

70 to 74
1,862.3
4.7%

75 to 79
1,306.4
3.3%

80 to 84
856.4
2.2%

85 to 89
543.7
1.4%

90 and older
381
1.0%

2031:  low-growth scenario

Total
39,314.5
100.0%

0 to 4
1,825.8
4.6%

5 to 9
1,945.1
4.9%

10 to 14
2,023.8
5.1%

15 to 19
2,104.3
5.4%

20 to 24
2,320.5
5.9%

25 to 29
2,277.0
5.8%

30 to 34
2,368.1
6.0%

35 to 39
2,637.8
6.7%

40 to 44
2,713.0
6.9%

45 to 49
2,646.9
6.7%

50 to 54
2,496.2
6.3%

55 to 59
2,339.4
6.0%

60 to 64
2,340.9
6.0%

65 to 69
2,548.7
6.5%

70 to 74
2,325.5
5.9%

75 to 79
1,860.3
4.7%

80 to 84
1,348.6
3.4%

85 to 89
749
1.9%

90 and older
443.6
1.1%

2031:  high-growth scenario

Total
44,968.00
100.0%

0 to 4
2,558.90
5.7%

5 to 9
2,667.50
5.9%

10 to 14
2,729.40
6.1%

15 to 19
2,721.30
6.1%

20 to 24
2,581.90
5.7%

25 to 29
2,506.50
5.6%

30 to 34
2,655.40
5.9%

35 to 39
2,963.30
6.6%

40 to 44
3,038.90
6.8%

45 to 49
2,930.70
6.5%

50 to 54
2,714.20
6.0%

55 to 59
2,498.90
5.6%

60 to 64
2,465.90
5.5%

65 to 69
2,666.40
5.9%

70 to 74
2,446.70
5.4%

75 to 79
1,985.80
4.4%

80 to 84
1,473.10
3.3%

85 to 89
842.4
1.9%

90 and older
520.9
1.2%

Sources:

Statistics Canada, Projected population by age group according to three projection scenarios for 2006,2011,2016,2021,2026,2031 and 2036, at July 1 (2016, 2021) <http://www40.statcan.gc.ca/l01/cst01/demo08b-eng.htm>.

Statistics Canada, Projected population by age group according to three projection scenarios for 2006,2011,2016,2021,2026,2031 and 2036, at July 1 (2026, 2031) < http://www40.statcan.gc.ca/l01/cst01/demo08c-eng.htm>.

Appendix 2:  United Nations Convention on the Rights of Disabled Persons
Article 4 - General obligations

1. States Parties undertake to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability. To this end, States Parties undertake:

a) To adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention;

b) To take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities;

c) To take into account the protection and promotion of the human rights of persons with disabilities in all policies and programmes;

d) To refrain from engaging in any act or practice that is inconsistent with the present Convention and to ensure that public authorities and institutions act in conformity with the present Convention;

e) To take all appropriate measures to eliminate discrimination on the basis of disability by any person, organization or private enterprise;

f) To undertake or promote research and development of universally designed goods, services, equipment and facilities, as defined in article 2 of the present Convention, which should require the minimum possible adaptation and the least cost to meet the specific needs of a person with disabilities, to promote their availability and use, and to promote universal design in the development of standards and guidelines;

g) To undertake or promote research and development of, and to promote the availability and use of new technologies, including information and communications technologies, mobility aids, devices and assistive technologies, suitable for persons with disabilities, giving priority to technologies at an affordable cost;

h) To provide accessible information to persons with disabilities about mobility aids, devices and assistive technologies, including new technologies, as well as other forms of assistance, support services and facilities;

i) To promote the training of professionals and staff working with persons with disabilities in the rights recognized in the present Convention so as to better provide the assistance and services guaranteed by those rights.

2. With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.

3. In the development and implementation of legislation and policies to implement the present Convention, and in other decision-making processes concerning issues relating to persons with disabilities, States Parties shall closely consult with and actively involve persons with disabilities, including children with disabilities, through their representative organizations.
4. Nothing in the present Convention shall affect any provisions which are more conducive to the realization of the rights of persons with disabilities and which may be contained in the law of a State Party or international law in force for that State. There shall be no restriction upon or derogation from any of the human rights and fundamental freedoms recognized or existing in any State Party to the present Convention pursuant to law, conventions, regulation or custom on the pretext that the present Convention does not recognize such rights or freedoms or that it recognizes them to a lesser extent.

5. The provisions of the present Convention shall extend to all parts of federal States without any limitations or exceptions.

Article 5 - Equality and non-discrimination

1. States Parties recognize that all persons are equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law.

2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds.

3. In order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation is provided.

4. Specific measures which are necessary to accelerate or achieve de facto equality of persons with disabilities shall not be considered discrimination under the terms of the present Convention.

Article 8 - Awareness-raising

1. States Parties undertake to adopt immediate, effective and appropriate measures:

a) To raise awareness throughout society, including at the family level, regarding persons with disabilities, and to foster respect for the rights and dignity of persons with disabilities;

b) To combat stereotypes, prejudices and harmful practices relating to persons with disabilities, including those based on sex and age, in all areas of life;

c) To promote awareness of the capabilities and contributions of persons with disabilities.

2. Measures to this end include:

a) Initiating and maintaining effective public awareness campaigns designed:

i.To nurture receptiveness to the rights of persons with disabilities;

ii.To promote positive perceptions and greater social awareness towards persons with disabilities;

iii.To promote recognition of the skills, merits and abilities of persons with disabilities, and of their contributions to the workplace and the labour market;

b) Fostering at all levels of the education system, including in all children from an early age, an attitude of respect for the rights of persons with disabilities;

c) Encouraging all organs of the media to portray persons with disabilities in a manner consistent with the purpose of the present Convention;

d) Promoting awareness-training programmes regarding persons with disabilities and the rights of persons with disabilities.

Article 9 - Accessibility

1. To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. These measures, which shall include the identification and elimination of obstacles and barriers to accessibility, shall apply to, inter alia:

a) Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces;

b) Information, communications and other services, including electronic services and emergency services.

2. States Parties shall also take appropriate measures:

a) To develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public;

b) To ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities;

c) To provide training for stakeholders on accessibility issues facing persons with disabilities;

d) To provide in buildings and other facilities open to the public signage in Braille and in easy to read and understand forms;

e) To provide forms of live assistance and intermediaries, including guides, readers and professional sign language interpreters, to facilitate accessibility to buildings and other facilities open to the public;

f) To promote other appropriate forms of assistance and support to persons with disabilities to ensure their access to information;

g) To promote access for persons with disabilities to new information and communications technologies and systems, including the Internet;

h) To promote the design, development, production and distribution of accessible information and communications technologies and systems at an early stage, so that these technologies and systems become accessible at minimum cost.

…

Article 11 - Situations of risk and humanitarian emergencies

States Parties shall take, in accordance with their obligations under international law, including international humanitarian law and international human rights law, all necessary measures to ensure the protection and safety of persons with disabilities in situations of risk, including situations of armed conflict, humanitarian emergencies and the occurrence of natural disasters.

…

Article 21 - Freedom of expression and opinion, and access to information

 

States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice, as defined in article 2 of the present Convention, including by:

a) Providing information intended for the general public to persons with disabilities in accessible formats and technologies appropriate to different kinds of disabilities in a timely manner and without additional cost;

b) Accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other accessible means, modes and formats of communication of their choice by persons with disabilities in official interactions;

c) Urging private entities that provide services to the general public, including through the Internet, to provide information and services in accessible and usable formats for persons with disabilities;

d) Encouraging the mass media, including providers of information through the Internet, to make their services accessible to persons with disabilities;

e) Recognizing and promoting the use of sign languages.

Article 30 - Participation in cultural life, recreation, leisure and sport

 1. States Parties recognize the right of persons with disabilities to take part on an equal basis with others in cultural life, and shall take all appropriate measures to ensure that persons with disabilities:

a) Enjoy access to cultural materials in accessible formats;

b) Enjoy access to television programmes, films, theatre and other cultural activities, in accessible formats;

c) Enjoy access to places for cultural performances or services, such as theatres, museums, cinemas, libraries and tourism services, and, as far as possible, enjoy access to monuments and sites of national cultural importance.

2. States Parties shall take appropriate measures to enable persons with disabilities to have the opportunity to develop and utilize their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of society.

3. States Parties shall take all appropriate steps, in accordance with international law, to ensure that laws protecting intellectual property rights do not constitute an unreasonable or discriminatory barrier to access by persons with disabilities to cultural materials.

4. Persons with disabilities shall be entitled, on an equal basis with others, to recognition and support of their specific cultural and linguistic identity, including sign languages and deaf culture.

5. With a view to enabling persons with disabilities to participate on an equal basis with others in recreational, leisure and sporting activities, States Parties shall take appropriate measures:

a) To encourage and promote the participation, to the fullest extent possible, of persons with disabilities in mainstream sporting activities at all levels;

b) To ensure that persons with disabilities have an opportunity to organize, develop and participate in disability-specific sporting and recreational activities and, to this end, encourage the provision, on an equal basis with others, of appropriate instruction, training and resources;

c) To ensure that persons with disabilities have access to sporting, recreational and tourism venues;

d) To ensure that children with disabilities have equal access with other children to participation in play, recreation and leisure and sporting activities, including those activities in the school system;

Article 31 - Statistics and data collection

1. States Parties undertake to collect appropriate information, including statistical and research data, to enable them to formulate and implement policies to give effect to the present Convention. The process of collecting and maintaining this information shall:

a) Comply with legally established safeguards, including legislation on data protection, to ensure confidentiality and respect for the privacy of persons with disabilities;

b) Comply with internationally accepted norms to protect human rights and fundamental freedoms and ethical principles in the collection and use of statistics.

2. The information collected in accordance with this article shall be disaggregated, as appropriate, and used to help assess the implementation of States Parties' obligations under the present Convention and to identify and address the barriers faced by persons with disabilities in exercising their rights.

3. States Parties shall assume responsibility for the dissemination of these statistics and ensure their accessibility to persons with disabilities and others.

…

Article 35 - Reports by States Parties

1. Each State Party shall submit to the Committee, through the Secretary-General of the United Nations, a comprehensive report on measures taken to give effect to its obligations under the present Convention and on the progress made in that regard, within two years after the entry into force of the present Convention for the State Party concerned.

2. Thereafter, States Parties shall submit subsequent reports at least every four years and further whenever the Committee so requests.

3. The Committee shall decide any guidelines applicable to the content of the reports.

4. A State Party which has submitted a comprehensive initial report to the Committee need not, in its subsequent reports, repeat information previously provided. When preparing reports to the Committee, States Parties are invited to consider doing so in an open and transparent process and to give due consideration to the provision set out in article 4, paragraph 3, of the present Convention.

6. Reports may indicate factors and difficulties affecting the degree of fulfilment of obligations under the present Convention.

pursuant to Article 45,

Entry into Force

The Convention on the Rights of Persons with Disabilities and Optional Protocol entered into force on 3 May 2008, after the Convention received its 20th ratification, and the Optional Protocol 10 ratifications. This marked a major milestone in the effort to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms of persons with disabilities, and to promote respect for their inherent dignity.

Canada Ratifies UN Convention on the Rights of Persons with Disabilities

(No. 99 - March 11, 2010 - 11:15 a.m. ET) The Honourable Lawrence Cannon, Minister of Foreign Affairs, and the Honourable Diane Finley, Minister of Human Resources and Skills Development, today announced that, with the support of all provinces and territories, the Government of Canada has ratified the Convention on the Rights of Persons with Disabilities at United Nations headquarters in New York City.

“Canada is committed to promoting and protecting the rights of persons with disabilities and enabling their full participation in society,” said Minister Cannon. “Ratification of this convention underscores the Government of Canada’s strong commitment to this goal.”

“Canada is proud to have been one of the first countries to originally sign the Convention in 2007,” said Minister Finley. “The ratification of this agreement is just further acknowledgement that Canada is a world leader in providing persons with disabilities the same opportunities in life as all Canadians.”

“Today is a momentous day for Canadians with disabilities and their families,” said Bendina Miller, President of the Canadian Association for Community Living (CACL). “CACL is thrilled that Canada has ratified the Convention. Canada has been an international leader on disability and human rights, and through ratification can continue to play this important role. CACL looks forward to working with the Government of Canada on implementing and monitoring compliance with the Convention.”

“The Government of Canada’s ratification today of the Convention is a historic event for Canadians with disabilities,” said Marie White, National Chairperson of the Council of Canadians with Disabilities. “It signals the end of an era where people with disabilities were seen as objects of charity. Ratification of the Convention makes real our goal of recognition as full and equal citizens of Canada.

“Ratification of the Convention puts an end to the medical model and opens exciting new opportunities for building a more inclusive and accessible Canada. Canadians with disabilities applaud the Government of Canada for this historic action.”

“As the Government of Canada continues to play a leading role with respect to the inclusion of persons with disabilities in sport, we wish our paralympic athletes the best of luck at the upcoming Paralympic Games in Vancouver,” said Minister Cannon.

The Convention on the Rights of Persons with Disabilities is an international human rights instrument of the United Nations intended to protect the rights and dignity of persons with disabilities. Parties to the Convention are required to promote, protect and ensure the full enjoyment of human rights by persons with disabilities, and to ensure that they enjoy full equality under the law.

There are approximately 4.4 million persons with disabilities in Canada—about 14.3 percent of the population.

- 30 -

For further information, media representatives may contact:

Catherine Loubier

Director of Communications

Office of the Minister of Foreign Affairs

613-995-1851 

Foreign Affairs Media Relations Office

Foreign Affairs and International Trade Canada

613-995-1874 

Michelle Bakos

Press Secretary

Office of the Minister of Human Resources and Skills Development

819-994-2482 

Media Relations Office

Human Resources and Skills Development Canada

819-994-5559 

Backgrounder - UN Convention on the Rights of Persons with Disabilities

The United Nations General Assembly adopted the Convention on the Rights of Persons with Disabilities on December 13, 2006, after several years of negotiation in which Canada took an active role.

Canada was among the first countries to sign the Convention when it was opened for signature on March 30, 2007.

The purpose of the Convention is “to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.” It reaffirms for persons with disabilities existing civil, political, economic, social and cultural rights set out in international law.

The Convention’s core obligations relate to non-discrimination and reasonable accommodation. These core obligations are then elaborated in specific provisions that address such issues as freedom of expression, political rights, liberty and security of the person, legal capacity, education, health and employment. The Convention also contains provisions on issues unique to people with disabilities, such as accessibility, independent living and inclusion in the community, as well as the processes of rehabilitation and habilitation, through which those with disabilities learn to function fully in society.

The Government of Canada consulted provincial and territorial governments throughout the Convention’s negotiation, signature and ratification processes. The Canadian government also consulted civil society through a national round table with stakeholders, and an online consultation open to the public. It also sought the views of self-governing Aboriginal groups on how ratification of the Convention might affect their communities.

Date Modified: 2010-03-11 

< http://www.international.gc.ca/media/aff/news-communiques/2010/99.aspx>

Appendix 3:  Programming services BCE wishes to acquire
Television – 29 over-the-air TV stations

CIVT-TV Vancouver 

CFRN-TV Edmonton 

CFRN-TV-6 Red Deer 

CFCN-TV Calgary 

CFCN-TV-5 Lethbridge 

CFQC-TV Saskatoon 

CIPA-TV Prince Albert 

CICC-TV Yorkton 

CKCK-TV Regina 

CKY-TV Winnipeg 

CKCO-TV Kitchener 

CFTO-TV Toronto 

CJOH-TV Ottawa 

CITO-TV Timmins 

CICI-TV Sudbury 

CHBX-TV Sault Ste Marie 

CKNY-TV North Bay

CFCF-TV Montreal 

CKLT-TV Saint John 

CKCW-TV Moncton 

CJCH-TV Halifax 

CJCB-TV Sydney 

CKVR-TV Barrie 

CIVI-TV Victoria.

CHWI Wheatley 

CFPL-TV London 

CHRO-TV Pembroke

CHRO-TV-43 Ottawa 

ACCESS TV Edmonton 

Television – 29 specialty services 

Animal Planet

Book Television 

Bravo!

BNN

Comedy Network 

Comedy Gold

CP24

FM News Channel

Discovery Channel

Discovery Civilization 

Discovery World HD

ESPN Classic

Fashion Television

Investigation Discovery

MTV

MTV2

MuchLoud

MuchMoreMusic

MuchMoreRetro

MuchMusic

MuchVibe

NHL Network 

PunchMuch

RDS

RIS

Space

Star!

Travel + Escape

TSN

Radio – 32 over-the-air programming services

CFAX-AM Victoria

CHBE-FM Victoria

CFTE-AM Vancouver

CHQM-FM Vancouver

CKST-AM Vancouver

CFBT-FM Vancouver

CHBN-FM Edmonton

CKCE-FM Calgary

CFRW-AM Winnipeg

CFWM-FM Winnipeg

CHIQ-FM Winnipeg

CFCA-FM Kitchener

CKKW-FM Kitchener

CFJR-FM Brockville

CJPT-FM  Brockville

CFLY-FM Kingston

CKLC-FM Kingston

CFRA-AM Ottawa

CKKL-FM Ottawa

CFGO-AM Ottawa 

CJMJ-FM Ottawa 

CHST-FM London

CIDR-FM Windsor

CIMX-FM Windsor

CKLW-AM Windsor 

CKWW-AM Windsor

CKLY-FM Lindsay

CKPT-FM Peterborough

CKQM-FM Peterborough

CKGM-AM Montreal

CJCH-FM Halifax

CIOO-FM Halifax

Appendix 4:  BCE's December 2010 Tangible Benefits

BCE Tangible Benefits of $220.8M Over 7 Years

1.
Onscreen Programming and Multi-Platform Content ($40.4M)

The onscreen programming and multi-platform content benefits will be directed at incremental programming for CTV's conventional television stations and specialty services, as well as opportunities for complementary and/or original content for new media platforms.

Onscreen and Multi-Platform areas of focus include:

· Programs of National Interest predominantly created by independent producers, large scale Nation-Building Multi-Platform Events, and Sports Initiatives that will take shape through onscreen programming with opportunities for complementary and/or original content on new media platforms.
· Enhance CTV's Local News across the country on television with the view to expand the content on new media platforms.

· New Media – All proposed incremental programming funded through benefits (i.e. programs of national interest, nation-building multi-platform events, sports initiatives, and enhanced local news content) will explore opportunities to be exploited through a multi-screen approach, and supported by complementary and/or original content on new media platforms.  These benefits would include professional development internships for digital and new media.

2.
Satellite Delivery of Local Stations in Non-Mandatory Markets ($10.8M)

BCE will provide satellite-delivered local broadcasting services to former over-the-air households in non-mandatory markets in accordance with Broadcasting Decision CRTC 2010-782, Change in the effective control of Canwest Global Communications Corp.'s licensed broadcasting subsidiaries.

3.
Support Local Television Stations Through Satellite Carriage ($84M)
Bell Satellite TV is limited by capacity constraints and is unable to carry all licensed local conventional television stations.  As discussed during the Commission's recent DTH satellite distribution policy review hearing (Broadcasting Notice of Consultation CRTC 2010-488), even after Bell Satellite TV adds capacity in 2011 to carry additional channels, it will not be able to carry all local stations.  As BCE has previously informed the Commission, it has no plans to invest in additional capacity, and thus has no plans to carry the remaining local stations, as the required investments are cost prohibitive.  While BCE is highly sensitive to the policy objective of distributing local content to all Canadians, Bell Satellite TV's long history of financial losses and the extensive ongoing capital demands of our various BDU platforms prevent us from making the necessary investments in additional DTH capacity.  BCE understands that this situation is undesirable for those satellite TV subscribers who cannot receive and watch their local TV stations, and from a general broadcasting public policy perspective.

To remedy this longstanding situation, BCE proposes an MPEG-4 conversion which involves the replacement of MPEG-2 set-top-boxes used by a segment of its subscriber base with set-top-boxes which are MPEG-4 compatible.  While this approach would not upgrade the vast majority of Bell Satellite TV's set-top-boxes (those capable of standard definition reception only), it would increase BCE's DTH system capacity sufficiently to allow it to add all remaining LPIF-eligible local conventional television stations to its service offerings.  This is the minimum investment which must be made to generate the capacity required to distribute all LPIF-eligible local conventional television stations.  Upgrading the equipment of a smaller subset of the customer base would not yield any capacity efficiencies.

When the upgrade program is completed, Bell Satellite TV subscribers in all LPIF-eligible markets will be able to watch their local conventional television station, benefitting audiences and conventional local stations alike.  Together, these factors will improve the strength of the Canadian broadcasting system overall and contribute to the achievement of the objectives of the Broadcasting Act.  The investment required to make this conversion would only be possible with the support of benefits funding.

4.
Enhanced Local News Production in HD and HD Conversion of Specialty Services ($24.5M)

Resources dedicated to HD conversion would allow the production of HD content on CTV's local television stations and specialty services.  Conversion of local station production facilities to HD and investing in HD infrastructure will allow enhanced quality of local news to serve local audiences across the country and made available across platforms.  Stations such as, but not limited to, Calgary, Edmonton, Winnipeg and Halifax, and specialty services would benefit from upgraded news gathering and/or production facilities that would not be possible in the foreseeable future without the support of benefits funding.

Enhanced local stations and specialty services with HD production and exhibition capacity would further benefit the Canadian production community by providing them with additional opportunities to create HD content.

5.
Sustain Local Programming in /A\ Channel Markets ($27M)

As the Commission is aware, the /A\ stations have sustained sizable financial losses over the years, which are projected to continue.  In order to provide the best opportunity for success for these stations and continue to serve their local audiences, BCE proposes to dedicate a portion of benefits resources to these stations.  Funding would be allocated to support their digital transition and HD infrastructure, and partially fund the continued provision of local programming on these stations through the following:

· Invest in digital rebroadcast transmitters in Barrie, Ontario (pending CRTC approval) in order to extend /A\ Barrie programming throughout Southwestern Ontario and serve local audiences in the region.  This would put its station on a level playing field with all other over-the-air stations in the Greater-Toronto-Area.

· Transition to digital /A\ stations in Ottawa, London, Windsor, Barrie and Victoria.

· Invest in HD conversion of all /A\ station master controls to facilitate the availability of digital content in those markets.

· Dedicate resources to local programming on /A\ stations to off-set some of the losses that are expected to continue.

6.
Platform for Digital Distribution ($15M)

Allocating resources to build a secure platform for digital distribution will serve an important role in protecting the Canadian broadcasting system from piracy and over the top services that gain access to the system and Canadian audiences without any regulatory obligations.

By building a more robust digital platform to allow content that can be accessed reliably anywhere and at any time, Canadian independent producers will gain another viable distribution platform.  Large scale multi-platform programming will require significant infrastructure upgrades and enhancements to increase capacity, quality and scalability to provide HD quality content to end-users.

Investing in CTV's digital broadcast infrastructure with the support of benefits funding will allow the production of HD-quality content across multiple platforms, to benefit Canadian audiences and would complement the proposed incremental onscreen programming, as outlined above.

7.
Radio Benefits ($19.1M)

In addition to the Commission's required disbursements of the Radio benefits, BCE will allocate the 1% discretionary funding to CHUM Radio FanFest and activities dedicated to the search for and promotion of local, emerging artists.

Radio benefits would comprise of the following:

· Radio Starmaker Fund (3%);

· FACTOR (1.5%);

· Community Radio Fund of Canada (0.5%); and

· Discretionary (1%) – CHUM Radio FanFest at Canadian Music Week and promotion of local, emerging artists.

* * * End of Document * * *

� 	MAC has organized the following committees in Canada:  Descriptive Video Production and Presentation for Digital Environments (French and English); Closed Captioning Production and Presentation for Digital Environments (English); and Vertical and Horizontal Multi-platform Distribution for Digital Environments.


� 	MAC is a member of the following international standards bodies:  CAC/JTC1 – SWG – A: On-going identification and creation of technical reports identifying accessible standards internationally; CAC/JTC1/SC35 – Accessible User Interfaces; CAC/JTC1/SC38 (Accessibility Expert for Cloud Computing); CEO r4wg19 – Accessible User Interfaces and ICT Standards Advisory Council of Canada.


� 	Most recently before the House of Commons Standing Committee on Canadian Heritage, in its study of vertical integration, and the CRTC’s public hearing on Shaw’s acquisition of Canwest in September 2010.


� 	MAC’s next conference will be held at Ryerson University on February 28, 2011, to present and discuss the results of the latest quantitative research on levels and error rates in accessible content in Canadian television, which MAC commissioned from Analysis and Research in Communication Inc. (ARC). 


� 	A new policy with respect to closed captioning, Broadcasting Public Notice CRTC 2007-54 (Ottawa, 17 May 2007):    captioning is 


… the on-screen textual representation of the audio component of a program. It is presented as a banner, usually at the bottom of the screen, and provides a text rendition of all significant audio content, including on-screen dialog, sound effects and non-speech information such as the identity of speakers and their manner of speaking. It is generally made available in a closed format via line 21 of the vertical blanking interval.


� 	VoicePrint (licensed to NBRS) is a national broadcast reading service that the CRTC has designed as a mandatory service necessary to achieve the objectives of the Act.


� 	Cathy Moore, on behalf of the CNIB, Unresolved issues related to the accessibility of telecommunications and broadcasting services to persons with disabilities, CRTC Public Hearing, Transcript, (Gatineau, 17 November 2008) Vol. 1 at ¶59. 


� 	This study will be published at the end of February 2011.


� 	Assuming that over-the-air TV broadcasters describe 3% of their programming each week, and caption 100% of their programming, a weighted ratio of the two (3%/2 + 100%/2) yields 51.5%.


� 	CTVglobemedia, Letter to the CRTC, Broadcasting Notice of Public Hearing CRTC 2008-8 and Telecom Public Notice CRTC 2008-8: Unresolved issues related to the accessibility of telecommunications and broadcasting services to persons with disabilities, (Toronto, 10 July 2008) at 2.


� 	CRTC, Introduction to Decisions Renewing the Licences of Privately-owned English-language television stations, Public Notice CRTC 1995-48 (24 March 1995) <http://www.crtc.gc.ca/archive/ENG/Notices/1995/PB95-48.HTM>.


� 	Canadian Broadcasting Corporation, Annual Report 1952-1953, at 5:  


The outstanding development of 1952-53 for the Corporation was the start of television broadcasting.  In September the CBC entered this new form of broadcasting with regular program services in two languages with production centres at two points, Montreal and Toronto.


� 	Statistics Canada, Participation and Activity Limitation Survey, 2006, Catalogue no. 89-628-x <http://www40.statcan.gc.ca/l01/cst01/HEALTH71A-eng.htm>.


� 	CRTC questions to parties, noted in Shaw Telecom Inc.(CRTC)10June08-100.


� 	Shaw’s in the present example.


� 	See Statistics Canada, Hearing limitation rates by age, 2006, Table 1 <http://www.statcan.gc.ca/pub/89-628-x/2009012/tab/tab1-eng.htm>; Statistics Canada, Seeing limitation rates by age, 2006, Table 1 <http://www.statcan.gc.ca/pub/89-628-x/2009013/tab/tab1-eng.htm>.


� 	CRTC questions to parties, noted in Shaw Telecom Inc.(CRTC)10June08-100.


� 	The Canadian Association of Optometrists


� 	Canadian Association of Optometrists, Eye Health Library, “Macular Degeneration” <http://www.opto.ca/en/eye-health-info/eye-health-library/eye-diseases-conditions.html#macular-degeneration>.


� 	Department of Opthalmology, Queen’s University, “Macular Degeneration” < http://www.queensophthalmology.ca/maculardegeneration.asp#MD2>; Ontario Genomics Institute, “OGI Invests in personalized medicine for age-related macular degeneration” News Release (Toronto, 1 November 2010) <http://www.ontariogenomics.ca/media-centre/news/2010-11-01/597>.


� 	Public Health Agency of Canada, Hearing Loss Info-Sheet for Seniors, <http://www.phac-aspc.gc.ca/seniors-aines/publications/public/age/info/hearing-auditives/index-eng.php>.


� 	R.S., 1985, c. H-6.


� 	Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 at ¶¶ 56-57 (references omitted; bold font added) < http://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html>.


� 	Eaton v. Brant County Board of Education, [1997] 1 S.C.R. 241 <http://www.canlii.org/en/ca/scc/doc/1997/1997canlii366/1997canlii366.html> at ¶66.


� 	Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 <http://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.html> (per McIntyre J.):


� 	Ibid., at ¶67.


� 	Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R. 624, at ¶20.


� 	Ibid., at ¶42.


� 	In Genex Communications Inc. v. Canada (Attorney General) (2005), 260 D.L.R. (4th) 45, 2005 FCA 283 (CanLII), the Court reaffirmed that


[t]he CRTC is a specialized, independent agency to which, precisely because of its expertise, Parliament has granted extensive powers for the supervision and regulation of the Canadian broadcasting system to allow it to implement the broadcasting policy set out in section 3 of the Broadcasting Act, S.C. 1991, c. 11. It is settled that the CRTC has broad discretion in exercising its powers to issue or revoke licences.


� 	Ibid., at ¶55:  “… there is no dispute that a discretionary decision by the CRTC cannot be contrary to the Charter”, citing Slaight Communications Inc. v. Davidson, 1989 CanLII 92 (S.C.C.), [1989] 1 S.C.R. at 1038.


� 	3(1)(p) states:


programming accessible by disabled persons should be provided within the Canadian broadcasting system as resources become available for the purpose ….


3(1)(p) states in French that


le système devrait offrir une programmation adaptée aux besoins des personnes atteintes d’une déficience, au fur et à mesure de la disponibilité des moyens;


� 	Genex Communications Inc. v. Canada (Attorney General) (2005), 260 D.L.R. (4th) 45, 2005 FCA 283 (CanLII), at ¶43:


Finally--and this is an extremely important consideration, as we will see later--the appeal before us is not challenging a CRTC decision that deprives or strips the appellant of a right. The appeal has to do with a decision not to renew a privilege that had been granted to the appellant. The obtaining or exercise of a privilege is generally accompanied by conditions with which the licensee undertakes to comply subject to penalties for non-compliance, including possible non-renewal or loss of the privilege. In other words, the appellant not only has no right to a broadcasting licence, it also has no vested interest in the fixed-term privilege that was granted to it: see Procureur général du Canada v. Compagnie de Publication La Presse, Ltée (La), 1966 CanLII 35 (S.C.C.), [1967] S.C.R. 60, where the Court writes [at page 76]: "there was no contractual relationship between the Crown and respondent, and the latter had no vested or property right in the licence which it held."


� 	Ibid., at ¶31.


� 	Ibid., at ¶37:


A discretionary power is exercised judicially when the holder of that power acts in good faith, in accordance with the law, does not take into account irrelevant factors and does not fail to consider relevant factors. 
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